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UNITED STATES DISTRICT COURT  
NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION 
 

UNITED STATES SECURITIES AND 
EXCHANGE COMMISSION, 

Plaintiff, 

v. 

EQUITYBUILD, INC., EQUITYBUILD 
FINANCE, LLC, JEROME H. COHEN, and 
SHAUN D. COHEN 

Defendants. 

Case No. 1:18-cv-5587 

Hon. John Z. Lee 

Magistrate Judge Young B. Kim 

 
MOTION FOR ORAL ARGUMENT ON RECEIVER’S CLAIMS PROCESS MOTION 

 
The Mortgagees1 move for oral argument on the Receiver’s Motion for approval of 

process for resolution of disputed claims (Dkt. #638). 

                                                
1 The Mortgagees are Freddie Mac; Citibank N.A., as Trustee for the Registered Holders of Wells 

Fargo Commercial Mortgage Securities, Inc., Multifamily Mortgage Pass-Through Certificates, Series 
2018-SB48; U.S. Bank National Association, as Trustee for the Registered Holders of J.P. Morgan Chase 
Commercial Mortgage Securities Corp., Multifamily Mortgage Pass-Through Certificates, Series 2017-
SB30; U.S. Bank National Association, as Trustee for the Registered Holders of J.P. Morgan Chase 
Commercial Mortgage Securities Corp., Multifamily Mortgage Pass-Through Certificates, Series 2017-
SB41; U.S. Bank National Association, as Trustee for the Registered Holders of J.P. Morgan Chase 
Commercial Mortgage Securities Corp., Multifamily Mortgage Pass-Through Certificates, Series 2018-
SB50; Wilmington Trust, National Association, as Trustee for the Registered Holders of Wells Fargo 
Commercial Mortgage Trust 2014-LC16, Commercial Mortgage Pass-Through Certificates, Series 2014-
LC16; Wilmington Trust, National Association, as Trustee for the benefit of the registered holders of 
UBS Commercial Mortgage Trust 2017-C1, Commercial Mortgage Pass-Through Certificates, Series 
2017-C1; Federal National Mortgage Association (“Fannie Mae”); BMO Harris Bank N.A.; Midland 
Loan Services, a Division of PNC Bank, National Association; Midland Loan Services, a Division of 
PNC Bank, N.A. as servicer for Colony American Finance 2015‐1; Midland Loan Services, a Division of 
PNC Bank, N.A. as servicer for Wilmington Trust, N.A., as Trustee for the Registered Holders of 
Corevest American Finance 2017‐2 Trust, Mortgage Pass‐Through Certificates, Series 2017‐2; Midland 
Loan Services, a Division of PNC Bank, N.A. as servicer for Wilmington Trust, N.A., as Trustee for the 
Benefit of Corevest American Finance 2017‐1 Trust Mortgage Pass‐Through Certificates; BC57, LLC; 
UBS AG; Thorofare Asset Based Lending REIT Fund IV, LLC; and Liberty EBCP, LLC.; Direct 
Lending Partner LLC (successor to Arena DLP Lender LLC and DLP Lending Fund LLC) 
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The Receiver’s Motion seeks to establish a process for adjudicating the validity of 

hundreds of millions of dollars of competing lien claims filed primarily by the Mortgagees and 

over 900 Investor Lenders.  The Motion has been briefed by the Receiver, the Mortgagees, and 

the SEC.   

Prior to the filing of the Motion, the Court conducted three informal “off the record” in-

chamber status hearings with the Receiver, the SEC, attorneys for some of the Mortgagees and 

attorneys for some of the investor creditors.  The purpose of these conversations was to explore 

the potential parameters for the resolution of disputed claims.  Although the SEC suggests 

otherwise in its brief, because all claimants of EquityBuild asserting secured interests in the 

properties were not included in these discussions and did not have a meaningful opportunity to 

participate in the discussion, the Court was clear that the Court was not going to make any 

rulings with respect to what was discussed during these in-chamber meetings concerning the 

dispute resolution process.   

The adjudication of the validity and priority of millions of dollars in competing lien 

claims is a judicial process, not based on the Receiver’s business judgment or the propriety of a 

plan for distribution of estate funds.  Secured claims must be paid before assets are distributed to 

unsecured creditors. Neither the payment nor priority of secured claims is a matter of discretion 

or business judgment. They are legal requirements. 

Rather than questions of distribution, the Receiver’s Motion and the sometimes 

inconsistent Replies raise issues concerning the administration of justice, such as:  

 Are the parties entitled to notice of their opponents’ positions or must they attempt to 
discern them from proofs of claim – a bare accounting of the transfer of funds 
between EquityBuild and its opponents?  

 May the Receiver state a fraudulent transfer claim for the first time after the close of 
discovery and without complying with the pleading requirements normally required 
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in the Seventh Circuit?  And, if so, how will the Receiver’s framing report provide 
the claimants with adequate notice of his fraudulent transfer claims? 

 How can the Receiver assert in its Reply that after his “initial disclosure, all claimants 
should have all, or nearly all, relevant information in their possession” (Dkt.720, p. 2) 
when the Receiver admits in its Motion that “Given the disorganized and 
decentralized manner in which these records were kept by EquityBuild, the Receiver 
is not presently able to perform cost-effective and time-efficient searches through 
these records”, so that apparently all the Receiver initially will be providing access to 
are the “claims forms and documentation that was submitted to the Receiver [by the 
claimants] with respect to the properties subject to the summary proceeding being 
litigated.  (Dkt. #638, fn. 1 and par. 36). 

 Will the Receiver provide access to EquityBuild’s records –a critical source of 
evidence necessary to resolve the claims disputes? And, if so, how and when?  

 What are reasonable limits on discovery, particularly if the parties must take 
discovery regarding a fraudulent transfer claim that may or may not be asserted by the 
Receiver? Is 60 days sufficient in light of the complexity of the disputes and the 
global COVID-19 pandemic? Are ten requests for production, ten interrogatories and 
three depositions per claimant reasonable?  

 Can the Receiver possibly be a neutral while at the same time asserting claims, such 
as fraudulent transfer, that are exclusively his and on which he bears the burden of 
proof?  

 Would the Receiver’s actions in making recommendations as to the priority of 
disputed secured claims between Mortgagees and Investor Lenders violate the 
provisions of Paragraph 45 of the Order appointing him Receiver which provides in 
part “The Receiver has a continuing duty to ensure that there are no conflicts of 
interest between the Receiver, his Retained Personnel (as that term is defined below), 
and the Receivership Estate.” [Doc. No. 16] 

Both the Receiver’s and the SEC’s replies spend a great deal of time and effort discussing the 

Receiver’s discretion and accusing the Mortgagees of bad faith, but little to no time addressing 

these important issues. Accordingly, oral argument would be helpful.  

Oral argument is particularly appropriate here based on the SEC’s assertion that the 

Mortgagees know all about the potential fraudulent transfer claims against them when the 

Receiver himself reveals that he does not even know what those claims will be.  In particular, the 

SEC asserts that “the lenders currently are well aware that potential fraudulent transfers are an 
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issue in these proceedings.  And the lenders will obtain even greater insight via the Receiver’s 

pre-discovery framing reports.”  (Dkt. #718, p. 7).  Yet, the Receiver admits that despite the 

length of these proceedings and its threats of fraudulent transfer actions, it has not “taken or 

evaluated discovery and determined what issues to raise in relation to” its “nascent and potential 

claims.”  (Dkt. #720, p. 5).   

If the Receiver cannot even plead a cause of action for fraudulent transfer without first 

conducting discovery, how can the claimants of EquityBuild (Mortgagees, Investor Lenders or 

investors) possibly know what discovery they should take concerning his “nascent and potential 

claims” or be afforded due process if discovery is closed before those claims are first asserted.  

Moreover, what efficiencies are obtained by requiring the claimants to engage in discovery on an 

expedited basis concerning the Receiver’s theoretical claims, especially if additional discovery 

will be necessary when and if the Receiver pleads its actual fraudulent transfer claims. 

Although the Mortgagees do not contest the Receiver’s right to pursue such claims, he 

must do as part of the dispute resolution process and in a manner that affords all claimants due 

process. Otherwise, claimants might find themselves needlessly litigating the priority of their 

liens before addressing their validity in accordance with the Federal Rules, thus wasting the 

Court’s time and the claimants’ funds, and jeopardizing the claimants’ legal rights. 

In light of the issues raised above, the hundreds of millions of dollars at issue in this 

proceeding, and the concerns raised by the divergent positions of the SEC and the Receiver in 

their briefs, oral argument will provide the most fair and equitable means to a resolve the 

Receiver’s Motion. 

Wherefore, the Mortgagees request that this Court permit oral argument on the 

Receiver’s Motion.   
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Dated: June 24, 2020     
  
/s/ Jill L. Nicholson    
Jill L. Nicholson (jnicholson@foley.com) 
Andrew T. McClain (amcclain@foley.com) 
Foley & Lardner LLP 
321 N. Clark St., Ste. 3000 
Chicago, IL 60654 
Ph: (312) 832-4500 
Fax: (312) 644-7528 
Counsel for Citibank N.A., as Trustee for 
the Registered Holders of Wells Fargo  
Commercial Mortgage Securities, Inc.,  
Multifamily Mortgage Pass-Through  
Certificates, Series 2018-SB48; U.S. Bank  
National Association, as Trustee for the  
Registered Holders of J.P. Morgan Chase  
Commercial Mortgage Securities Corp.,  
Multifamily Mortgage Pass-Through  
Certificates, Series 2017-SB30; U.S. Bank  
National Association, as Trustee for the  
Registered Holders of J.P. Morgan Chase  
Commercial Mortgage Securities Corp.,  
Multifamily Mortgage Pass-Through  
Certificates, Series 2017-SB41; U.S. Bank  
National Association, as Trustee for the  
Registered Holders of J.P. Morgan Chase  
Commercial Mortgage Securities Corp.,  
Multifamily Mortgage Pass-Through  
Certificates, Series 2018-SB50; Wilmington 
Trust, National Association, as Trustee for  
the Registered Holders of Wells Fargo  
Commercial Mortgage Trust 2014-LC16,  
Commercial Mortgage Pass-Through  
Certificates, Series 2014-LC16; Federal National 
Mortgage Association; and Sabal TL1, LLC 
 
/s/ Mark Landman 
Mark Landman 
(mlandman@lcbf.com) 
Landman Corsi Ballaine & Ford P.C. 
120 Broadway, 13th Floor 
New York, NY 10271 
Ph: (212) 238-4800 Fax: (212) 238-4848 
Counsel for Freddie Mac 
 

Respectively Submitted: 
 
/s/ Ronald A. Damashek 
Ronald Damashek 
(rdamashek@stahlcowen.com) 
Stahl Cowen Crowley Addis LLC 
55 West Monroe Street – Suite 1200 
Chicago, Illinois 60603 
PH: (312) 377-7858 
Fax: (312) 423-8160 
Counsel for Citibank N.A., as Trustee for  
the Registered Holders of Wells Fargo  
Commercial Mortgage Securities, Inc.,  
Multifamily Mortgage Pass-Through  
Certificates, Series 2018-SB14; 
Midland Loan Services, a Division of PNC 
Bank, National Association;Thorofare Asset 
Based Lending REIT Fund IV, LLC; and 
Liberty EBCP, LLC 
 
/s/ James M. Crowley 
James M. Crowley 
(jcrowley@plunkettcooney.com) 
Plunkett Cooney, PC 
221 N. LaSalle Street, Ste. 1550 
Chicago, IL 60601 
Ph: (312) 970-3410 
Fax: (248) 901-4040 
Counsel for UBS AG 
 
/s/ Thomas B. Fullerton 
Thomas B. Fullerton 
(thomas.fullerton@akerman.com) 
Akerman LLP 
71 S. Wacker Drive, 47th Floor 
Chicago, IL 60606 
Ph: (312) 634-5700 
Fax: (312) 424-1900 
Counsel for Midland Loan Services, 
a Division of PNC Bank, National Association 
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/s/ Michael Gilman 
Michael Gilman (6182779 
(mgilman@dykema.com) 
Dykema Gossett PLLC  
10 S. Wacker Drive 
Suite 2300 
Chicago, Illinois 60606 
(312) 627-5675 
Counsel for Federal Home Loan Mortgage 
Corporation Wilmington Trust, National 
Association, as Trustee for the Registered Holders 
of Wells Fargo Commercial Mortgage Trust 2014-
LC16, Commercial Mortgage Pass-Through 
Certificates, Series 2014-LC16; Wilmington Trust, 
National Association, as Trustee for the Registered 
Holders of UBS Commercial Mortgage Trust 2017-
C1,Commercial Mortgage Pass-Through 
Certificates, Series 2017-C1; Citibank N.A., as 
Trustee for the Registered Holders of Wells Fargo 
Commercial Mortgage Securities, Inc., Multifamily 
Mortgage Pass-Through Certificates, Series 2018-
SB48; Federal National Mortgage Association; 
U.S. Bank National Association, as Trustee for the 
registered Holders of J.P. Morgan Chase 
Commercial Mortgage Securities Corp., 
Multifamily Mortgage Pass-Through Certificates, 
Series 2017-SB41;U.S. Bank National Association, 
as Trustee for the registered Holders of J.P. 
Morgan Chase Commercial Mortgage Securities 
Corp., Multifamily Mortgage Pass-Through 
Certificates, Series 2018-SB50;U.S. Bank National 
Association, as Trustee for the registered Holders 
of J.P. Morgan Chase Commercial Mortgage 
Securities Corp., Multifamily Mortgage Pass-
Through Certificates, Series 2017-SB30 Sabal TL1 
LLC; Midland Loan Services, a Division of PNC 
Bank, N.A. as servicer for Wilmington Trust, N.A., 
as Trustee for the Benefit of Corevest American 
Finance 2017-1 Trust Mortgage Pass-Through 
Certificates; Midland Loan Services, a Division of 
PNC Bank, N.A. as servicer for Wilmington Trust, 
N.A., as Trustee for the Registered Holders of 
Corevest American Finance 2017-2 Trust, 
Mortgage Pass-Through Certificates, Series 2017-
2; BC57, LLC; UBS AG 
 
 
 

 
 
/s/ James P. Sullivan  
James P. Sullivan  
jsulliva@chapman.com 
Chapman and Cutler LLP  
111 West Monroe Street  
Chicago, IL 60603 
Ph: (312) 845-3445 Fax: (312) 516-1445  
Counsel for BMO Harris Bank N.A. 
 
/s/Scott Mueller 
Scott B. Mueller, #6294642 
(Scott.Mueller@stinson.com) 
7700 Forsyth Blvd., Suite 1100 
St. Louis, MO 63105 
Phone: (314) 863-0800 
Fax: (314) 259-3931 
Attorneys for BMO Harris Bank, N.A., and 
Midland Loan Services, a division of PNC Bank, 
NA, acting under authority designated by Colony 
American Finance Lender, LLC, assignee 
Wilmington Trust, N.A. as Trustee for the benefit of 
registered holder of Colony American Finance 
2015-1 
 
/s/ David Hart   

David Hart 
(dhart@maddinhauser.com) 
Maddin, Hauser, Roth & Heller, P.C. 
28400 Northwestern Highway 
Suite 200-Essex Centre 
Southfield MI 48034 
Phone: (248) 827-1884 
Fax: (248) 359-6184 
Counsel for BC57, LLC 
 
/s/ Jay Welford  

Jay Welford 
(jwelford@jaffelaw.com) 
27777 Franklin Rd., Suite 2500 
Southfield, MI 48034 
Ph: (248) 351-3000 
Counsel for Liberty EBCP, LLC 
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/s/ Jason J. DeJonker 
Jason J. DeJonker (6272128) 
Jessica D. Pedersen (6327432) 
(jason.dejonker@bclplaw.com) 
(jessica.pedersen@bclplaw.com) 
BRYAN CAVE LEIGHTON PAISNER LLP 
161 N. Clark Street, Suite 4300 
Chicago, IL 60601 
(312) 602-5000 
Counsel for Direct Lending Partner LLC 
(successor to Arena DLP Lender LLC and DLP 
Lending Fund LLC) 
 
 
/s/William J. Serritella, Jr. 
William Serritella, Jr. 
/s/ Zachary R. Clark 
Zachary R. Clark 
(wserritella@taftlaw.com) 
(zclark@taftlaw.com) 
Taft 
111 E. Wacker Drive, Suite 2800 
Chicago, Illinois 60601-3713  
Tel: 312.527.4000   
Counsel for Thorofare Asset Based Lending 
REIT Fund IV, LLC 
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