
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION  

______________________________________ 
          ) 
UNITED STATES SECURITIES      ) 
AND EXCHANGE COMMISSION,     ) 
          )    Civil Action No. 18-CV-5587 
    Plaintiff,      )        
          v.        )  
          )       Hon. John Z. Lee 
EQUITYBUILD, INC.,                  )       
EQUITYBUILD FINANCE, LLC,         ) 
JEROME H. COHEN, and           ) Magistrate Judge Young B. Kim  
SHAUN D. COHEN,                              ) 
              )    
   Defendants.                    )  
                 ) 
 

RECEIVER’S REPLY TO OBJECTIONS TO TENTH MOTION TO CONFIRM  
THE SALE OF CERTAIN REAL ESTATE AND FOR THE AVOIDANCE  
OF CERTAIN MORTGAGES, CLAIMS, LIENS, AND ENCUMBRANCES 

  
The objections of Institutional lenders Citibank, Freddie Mac, and UBS (“the objectors”) 

to the sales of eight of the fourteen properties presented in the Receiver’s Tenth Motion for 

Approval of Sales (Dkt. No. 820) is another effort to stop the Receiver from preserving 

Receivership Assets and maximizing funds for subsequent distribution to the Cohens’ victims and 

other creditors.  The objectors’ arguments are virtually identical to the objections they offered in 

opposition to the Receiver’s Ninth Motion to approve property sales. (Compare Dkt. No. 820 with 

Dkt. No. 769)  Because the Receiver and the SEC have already responded to identical objections 

(Dkt. Nos. 787, 790), the Receiver incorporates his and the SEC’s prior responses.  The Receiver 

further incorporates the Court’s Order granting the Receiver’s Ninth Sales Motion. (Dkt. No. 825)  

Because Court already rejected the identical arguments in the current objections, the Order is 

dispositive of the current objections.  Moreover, as the Court itself noted, most of the objections 
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raised in opposition to the Ninth Sales Motion were themselves previously rejected by the Court.  

(Dkt. No. 825, at 4 (citing Dkt. Nos. 540, 601 & 676)) 

 Virtually all of the points raised in the latest objections have been voiced in other filings.  

The Receiver notes there is an extensive record addressing and refuting these objections.  The 

Receiver disputes each.  For purposes of judicial economy, and without waiving or conceding any 

of these repeated objections, the Receiver attempts below to only address new objections, 

objections specific to the properties at issue, or objections that ignore more recent information. 

ARGUMENT 

I. The Receiver Seeks to Sell the Properties with Due Regard for their True 
and Proper Value. 

 
 Once again, as with their prior objections, the objectors offer no evidence that the Court-

approved bid process the Receiver used did not give due regard to the true and proper value of the 

properties.  (See Dkt. No. 825, at 5; see also, e.g., Dkt. No. 699, Baasch Decl., ¶¶ 16-17 (describing 

nature of pricing and marketing used); see also Dkt. No., 537, 9/24/2019 Baasch Decl., ¶¶ 23-26; 

Dkt. No. 166, at 3-5; Dkt. No. 681 (approving the sale process and authorizing the Receiver to 

implement the approved sale process for these properties))  These properties benefited from and 

were listed, marketed, and sold with due regard for their true and proper value pursuant to the 

process approved by the Court, resulting in sales prices commensurate with what the market for 

these properties provided.  (Ex. 1, Baasch Declaration)  In fact, all but one of the properties at issue 

generated higher bids than the list prices.  (See Dkt. No. 809, at 7-27; see also SEC Reply, Dkt. 

No. 845, at 2 (chart))  The exception generated 89% of the list price.  The others generated between 

114% and 148% of the list prices.  These results are consistent with similar results that the Court 

has previously approved.  (Dkt. No. 825, at 5-6) 
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II. The Receiver Has Operated These Properties at a Profit. 

While criticizing the Receiver for his handling of the properties, the objectors do not disclose 

that the Receiver has operated most of these properties with positive cash flow over the course of 

the receivership.  In fact, the property managers’ reporting for September 2020, shared with the 

lenders a few days before they filed their latest objections, shows that income exceeded expenses 

for each of these eight properties.1  Collectively, these eight properties had at least $647,243.84 

in accumulated net income.  As an example, the property at 4611-17 S. Drexel had accumulated 

net income of $174,221.83.   

III. Citibank’s Claim of a Secured Lien Is Not Alone and Delay in Addressing 
Claims Has Resulted from Institutional Lender Objections. 

 
 With respect to 6217-27 South Dorchester, and contrary to the objectors, the Receiver has 

not “admit[ted] that the property is subject to only one lien claim—Citibank as Trustee’s 

mortgage.”  (Dkt. No. 820, at 8)  To the contrary, the first page of the motion states: “This motion 

takes no position with respect to the validity or priority of any encumbrance referenced herein.”  

(Id. at 1)  Put differently, the motion to approve the sales of this property itself does not take a 

position on secured nature or priority of any of the claims that have been asserted, including 

Citibank’s claim.  

The description of the liens against this property contained in the motion inadvertently 

omitted a lien which further clouds the title.  (Dkt. No. 809, ¶ 27)  One or more of the PINs 

associated with the 6217 Dorchester property is subject to an EBF mortgage, which was recorded 

prior to the Citibank mortgage and remains on title.  (See Ex. 2)  

 
1 Each of these lenders receives monthly financial reporting, including monthly expenses and rent 
rolls, from the property manager.  Each lender also receives an additional report on expenses from 
the Receiver for each month.  As these reports contain tenants’ personal identification information, 
they are not attached hereto, but they can be provide to the Court for inspection upon request. 
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The objection further asserts that “any claims by investors as to 6217 Dorchester are 

unsecured claims for which there can be no recovery, as they are subordinate to Citibank….” (Dkt. 

No. 820, at 8)  This objection ignores that there are numerous other allegedly secured claims by 

investor-lenders against 6217 Dorchester.  (See, e.g., Dkt. No. 839, Ex. 8; see also SEC Reply, 

Dkt. No. 845, at 3 & n.1 (“at least 50 investors have submitted claims related to that property”) 

(citing Dkt. No. 693, at 18-19)).  It further ignores that the objectors opposed the Receiver’s role 

in security and priority issues with respect to their asserted liens and that the Court only recently 

resolved that issue by saying that the Receiver may address lien priority in connection with the 

claim process.  (E.g., Dkt. Nos. 708, 801)  Finally, the objections ignore, with respect to all 

properties, that the Court has said that “all issues with regard to a property should be resolved 

during the claims process, including any issues with regard to fraudulent transfer, inquiry notice. 

Whatever issues there are, I want it all resolved when the property is up for adjudication during 

this claims process.” (7/15/2020 Tr., at 45:8-13) 

It is helpful to also consider the objections in context.  In February 2019, the Receiver 

proposed “a claims procedure to efficiently, equitably, and promptly identify potential claimants 

and the amount and validity of any claim.”  (Dkt. No. 241, at 5)  The Receiver further states that 

the claims process could not be completed, nor distributions occur, until “all claims have been 

received and analyzed, and the claims process has been administered.”  (Id.)  In proposing a 

summary claims procedure, the Receiver further indicated that the process of “investigating and 

calculating the claims of investors and creditors would take at least a year from the proposed bar 

date because the [anticipated] process [would] entail a period for discovery related activities, the 

final review and confirmation of all investor and non-investor claims by the Receiver, and if 

appropriate, the filing of objections to any claims determined to be unacceptable and resolution of 
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all claims disputes by the Court.”  (Dkt. No. 241, at 4-5)  The institutional lenders vociferously 

objected to this process, and delayed by over 20 months the Receiver’s efforts to implement and 

move forward with the claims process; unquestionably, very significant delays in resolving claims 

have resulted from the litigation tactics of the institutional lenders.2  (See, e.g., Dkt. Nos. 483, 824; 

see also Dkt. No. 797 (noting the institutional lenders had then filed more than fifty substantive 

motions, objections, and appeals that have required the Receiver’s attention – a number that is now 

more than sixty))  Had the Receiver’s initial recommendations for the claims process been 

followed, the Receiver expected to have completed the claims and provided all of his objections 

by this point in time.    

IV. The Receiver Remains Willing to Work with Claimants and Counsel to 
Attempt to Resolve Disputes by Reasonable and Cost-Effective Means. 

 
These lenders object that the Receiver has not worked with them and has rebuffed them.  

(Dkt. No. 820, at 24)  First of all, that is false, which a few examples make clear.  The Receiver 

has worked with certain lenders’ counsel extensively, for example, on procedural measures 

relating to the claims process, including standard discovery requests, a protective order, and an 

EquityBuild documents database.  The Receiver worked with other lender’s counsel on the credit 

bidding process.  And the Receiver has worked with other lender’s counsel to ready a large 

portfolio of properties for sale.  The Receiver has always been willing to work with reasonable 

counsel and parties.  However, there have been a small number of litigants and their counsel who 

 
2 The objectors repeat their false assertion about the Receiver’s daily fees (Dkt. No. 820 at 8 n.4), 
which has been previously debunked.  (See, e.g., Dkt. No. 800, at 22 n.6)  The Court has noted that 
“the Receiver and his legal professionals have devoted significant resources responding to various 
motions, objections, and inquiries made by lenders, with these efforts increasing the amount of 
fees to which the Receiver is reasonably entitled … [and] that, commensurate with the level of 
activity in this case, the Receiver’s average billing rates for the first and second quarters of 2020 
were the lowest since the inception of the Receivership….”  (Dkt. No. 824, at 3) 
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do not wish to cooperate, collaborate, or contribute.  They typically dictate demands and timelines, 

with no reasonable room for compromise and no consideration of the due process interests of other 

stakeholders.  When their one-sided demands are not met, they threaten and file, demonstrating a 

complete disregard of economic reality and practicality.  Rather than work with the Receiver to 

compromise and find reasonable cost-effective paths, they increase costs and delay.  The many 

instances where the Receiver has worked successfully and reasonable with lenders and their 

counsel do not make the headlines because there is no dispute brought to the Court for resolution. 

Contrary to the objectors’ suggestion, the Receiver remains prepared to attempt to resolve 

claims where there is no priority dispute.  However, as noted in other filings, the Receiver intends 

to comply with the Court’s process for addressing claims, and perform the necessary tasks of 

reviewing the validity, legality and amount of the submitted claims; and the lenders’ description 

of the Receiver’s position regarding U.S. Bank’s turnover motion ignores that there were other 

reasons that precluded a present resolution of the claimant’s asserted undisputed claim. (Compare 

Dkt. 820 at 28 n.21 with Dkt. No. 806)  If after implementing the process the Court approves, the 

Receiver determines that there is no priority dispute, the Receiver will report that to the Court and 

the claimants.  And the Receiver will work to resolve any disputes related to claimants whom the 

Receiver believes have undisputed priority, but that still must entail a full and complete evaluation 

of the claim (including any necessary discovery), the process for which remains under review by 

the Court. 

V. Citibank’s Objection to the Sale of 4611 Drexel Is Frivolous. 
 

Citibank even argues that the sale of 4611 Drexel should not proceed when it admits that 

the amount of the sale proceeds would more than satisfy its asserted claim.  (Dkt. No. 820, at 29)  

If that were the standard, no property owner could ever sell its property so long as the mortgagee 
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disagreed with the manner in which it was sold even if the sale more than covered the mortgagee’s 

debt.  It is not in any manner a reasonable argument.  It is plainly frivolous. 

CONCLUSION 

 For the reasons set forth herein and in his Ninth and Tenth Motions for Approval of Sale, 

as well as his reply for the Ninth Motion and the SEC’s replies for the same motions, the Receiver 

respectfully requests that the Objections be overruled forthwith so that the sales can proceed as 

quickly as possible. 

 

Dated:  November 6, 2020    Kevin B. Duff, Receiver  
 

      By:  /s/ Michael Rachlis     

Michael Rachlis 
Jodi Rosen Wine 
Rachlis Duff & Peel, LLC 
542 South Dearborn Street, Suite 900 
Chicago, IL 60605 
Phone (312) 733-3950; Fax (312) 733-3952 
mrachlis@rdaplaw.net 
jwine@rdaplaw.net 
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EXHIBIT 1 
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EXHIBIT 2 
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