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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS  

EASTERN DIVISION  
 

 
UNITED STATES SECURITIES 
AND EXCHANGE COMMISSION, 
 

Plaintiff, 
 
v. 
 
EQUITYBUILD, INC., EQUITYBUILD 
FINANCE, LLC, JEROME H. COHEN, 
and SHAUN D. COHEN,  
 

Defendants.         
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 

Civil Action No. 18-cv-5587 
 
Hon. John Z. Lee 
 
Mag. Judge Young B. Kim  

 
MOTION FOR PROTECTIVE ORDER 

 
 The Mortgagees,1 by their attorneys and pursuant to Fed. R. Civ. P. 26(c), move the 

Court to enter an order that bars Kevin B. Duff, as the receiver (“Receiver”) for the Estate of 

                                                 
1 The Mortgagees are Freddie Mac; Citibank N.A., as Trustee for the Registered Holders of Wells Fargo Commercial 
Mortgage Securities, Inc., Multifamily Mortgage Pass-Through Certificates, Series 2018-SB48; U.S. Bank National 
Association, as Trustee for the Registered Holders of J.P. Morgan Chase Commercial Mortgage Securities Corp., 
Multifamily Mortgage Pass-Through Certificates, Series 2017-SB30; U.S. Bank National Association, as Trustee for 
the Registered Holders of J.P. Morgan Chase Commercial Mortgage Securities Corp., Multifamily Mortgage Pass-
Through Certificates, Series 2017-SB41; U.S. Bank National Association, as Trustee for the Registered Holders of 
J.P. Morgan Chase Commercial Mortgage Securities Corp., Multifamily Mortgage Pass-Through Certificates, Series 
2018-SB50; Wilmington Trust, National Association, as Trustee for the Registered Holders of Wells Fargo 
Commercial Mortgage Trust 2014-LC16, Commercial Mortgage Pass-Through Certificates, Series 2014-LC16; 
Wilmington Trust, National Association, as Trustee for the benefit of the registered holders of UBS Commercial 
Mortgage Trust 2017-C1, Commercial Mortgage Pass-Through Certificates, Series 2017-C1; Federal National 
Mortgage Association (“Fannie Mae”); BMO Harris Bank N.A.; Midland Loan Services, a Division of PNC Bank, 
National Association; Midland Loan Services, a Division of PNC Bank, N.A. as servicer for Colony American Finance 
2015‐1; Midland Loan Services, a Division of PNC Bank, N.A. as servicer for Wilmington Trust, N.A., as Trustee for 
the Registered Holders of Corevest American Finance 2017‐2 Trust, Mortgage Pass‐Through Certificates, Series 
2017‐2; Midland Loan Services, a Division of PNC Bank, N.A. as servicer for Wilmington Trust, N.A., as Trustee for 
the Benefit of Corevest American Finance 2017‐1 Trust Mortgage Pass‐Through Certificates; BC57, LLC; UBS AG; 
Thorofare Asset Based Lending REIT Fund IV, LLC; and Liberty EBCP, LLC. 
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Defendants EquityBuild, Inc., EquityBuild Finance, LLC, their affiliates, and the affiliates of 

Jerome Cohen and Shaun Cohen (the “Estate”), the United States Securities 

And Exchange Commission, and the so-called “investor-lenders” from discovering any 

communications made after the commencement of this action between the Mortgagees, or 

anyone acting on their behalf, and the title insurance companies that insured the Mortgagees’ 

interest in any of the Estate properties, or anyone acting on their behalf, because they are 

protected by the attorney-client privilege, the insurer-insured privilege, and the “common 

defense” privilege and, to the extent not protected, are not relevant.  

  

I. PROPOSED STANDARD DISCOVERY DIRECTED TO THE MORTGAGEES. 

 As part of the dispute resolution process proposed by the Receiver, and pursuant to 

directions from the Court that the Receiver and the Mortgagees prepare standard discovery 

requests (Doc. 801), the Mortgagees conferred to prepare standard discovery, but could not reach 

an accord concerning the Receiver’s proposal that the standard discovery directed to the 

Mortgagees include the following document production request: 

5. Provide the following documents related to the loan against the property in the Tranche 
that is the subject of your Proof of Claim, as well as all documents evidencing, reflecting, 
or constituting internal communications, or communications between you, or anyone 
acting on your behalf, and any title company, regarding: 

(1) the origination of the loan; 

(2) the closing of the loan (including all pre-closing communications including 
but not limited to communications regarding the title commitment and all 
amendments thereto, any special exceptions to title (and any recorded 
documents provided or obtained related to those special exceptions), drafts of 
and final settlement statements, escrow instructions and escrow agreements) 

(2 [sic]) the priority of the loan; 

(3 [sic]) any due diligence undertaken prior to funding; 

(4 [sic]) any communications with EquityBuild or the Cohens; 
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(5 [sic]) knowledge of and investigation regarding prior encumbrances; 

(6 [sic]) whether the investor-lenders released their mortgages on a property; 

(7 [sic]) whether the investor-lenders were paid in connection with the release of 
their mortgages on a property;  

(8 [sic]) whether EquityBuild or its affiliates were authorized by the investor 
lenders to release their mortgages on the property;  

(9 [sic]) exchanges with the title company for coverage under title insurance 
policies and related communications, including but not limited to all coverage 
communications.  
 

[Doc. 807, Ex. 4.] 

 The Mortgagees objected to the inclusion of this request to the extent it seeks 

communications originated after the commencement of this action and coverage correspondence 

because the communications are protected by the insured-insurer privilege, an extension of the 

attorney-client privilege, Holland v. Schwan’s Home Serv., Inc., 2013 IL App (5th) 110560, ¶ 

195, 992 N.E.2d 43, 372 Ill. Dec. 504 (2013), and the common-defense privilege, and, to the 

extent not protected, are not relevant. (Doc. 807.) The Court requested the Mortgagees to present 

their position in a motion for a protective order. (Doc. 836.) 

II. STANDARD FOR A PROTECTIVE ORDER. 

 Federal Rule of Civil Procedure 26(c) permits a party to move for a protective order 

forbidding disclosure or discovery of certain materials. Fed. R. Civ. P. 26(c). The court has 

discretion to determine whether a protective order should be entered and, if so, what degree of 

protection is appropriate. Nieves v. OPA, Inc., 948 F. Supp. 2d 887, 891 (N.D. Ill. 2013). The 

court may grant such a motion where there is “good cause” to enter the protective order. Clark v. 

City of Chicago, 2010 U.S. Dist. LEXIS 144529, 2010 WL 9941375, at *1 (N.D. Ill. Oct. 13, 

2010) (quoting Fed. R. Civ. P. 26(c)). 
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 Rule 26(b)(5) provides that a party claiming a privilege (1) expressly claim the privilege, 

Fed. R. Civ. P. 26(b)(5)(A)(i), and (2) “describe the nature of the documents, communications, 

or tangible things not produced or disclosed – and do so in a manner that, without revealing 

information itself privileged or protected, will enable other parties to assess the claim,” Fed. R. 

Civ. P. 26(b)(5)(A)(ii). The Federal Rules do not require the party claiming a privilege to furnish 

a privilege log to support its position. Banks v. Office of the Senate Sergeant-At-Arms & 

Doorkeeper, 222 F.R.D. 7, 21 (D.D.C., 2004) (“A party can comply with the requirement of Rule 

26(b)(5) by otherwise communicating sufficient information to ‘enable other parties to assess the 

applicability of the privilege or protection”). 

III. ALL COMMUNICATIONS BETWEEN THE INSURERS AND INSUREDS 
COMMENCING WITH THE INSUREDS’ TENDERING OF A DEFENSE ARE 
PRIVILEGED. 
  
 All of the communications between the Mortgagees and their title insurers originating 

after the commencement of this action are privileged. In support of this claim, the Mortgagees 

describe the nature of the documents and communications instead of submitting a privilege log 

because the description of the nature of the documents and communications enables the parties 

and the Court to assess these privilege claims and the creation of a privilege log at this time 

would be an extremely burdensome task given the number of Mortgagees and properties at issue. 

If the Court requires a privilege log, the Mortgagees request that the Court defer ruling on this 

motion to permit the Mortgagees to assert these claims when the standard discovery is served in 

conjunction with the dispute resolution process.  

 A. The Title Insurance Companies. 

 There are four title companies that insured Mortgagees in these proceedings. Chicago 

Title Insurance Company retained Michael Gilman to represent its insured mortgagees identified 

Case: 1:18-cv-05587 Document #: 866 Filed: 11/10/20 Page 4 of 11 PageID #:18764



 

5 

in his appearances. (See Docs. 706 & 707.) First American Title Insurance Company and Old 

Republic Insurance Company retained Ronald Damashek to represent their insured mortgagees 

identified in his appearances. (See Docs. 671, 672, 686 & 761.) WFG National Title Insurance 

Company retained Scott Mueller to represent its insured mortgagees identified in his 

appearances. (See Docs. 666 & 667.)  

 B. The Title Insurance Policies. 

 The title insurance policies issued to the Mortgagees were written on the American Land 

Title Association loan policy form adopted on June 17, 2006, a copy of which is attached as 

Exhibit 1, which was download from https://www.alta.org.2 In the policy, the insurer, subject to 

exclusions, exceptions, and conditions, insures the insured against loss or damage sustained or 

incurred by one of the specified risks. The policy’s conditions provide that upon written request 

by the insured, the insurer will defend in litigation where a third party asserts a claim covered by 

the policy adverse to the insured’s interest. Ex. 1, Condition 5(a). The policy gives the insurer the 

right to select counsel of its choice to represent the insured for the actions alleging matters 

insured against by the policy. Id. If the title company is prejudiced by the failure of the insured 

claimant to provide prompt notice to it, the title company’s liability to the claimant under the 

policy shall be reduced to the extent of the prejudice. Ex. Condition 3. 

 C. Insurance Coverage Communications. 

 Where there is litigation, an insurer, generally, has a duty to defend its insured where the 

allegations in the underlying complaint fall within, or potentially within, the policy’s coverage 

                                                 
2 The Mortgagees have not attached each title insurance policy to this motion because, in the 
aggregate, they are voluminous. If the Court requires copies of them, the Mortgagees will furnish 
copies of each policy to support this motion or request that the Court defer ruling on this motion 
until after actual discovery is served upon the Mortgagees, at which time this motion can be 
supplemented.  
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provisions. Crum & Forster Managers Corp. v. Resolution Trust Corp., 156 Ill. 2d 384, 393, 620 

N.E.2d 1073, 189 Ill. Dec. 756 (1993); Sabatino v. First Am. Title Ins. Co., 308 Ill. App. 3d 819, 

721 N.E. 2d 693, 242 Ill. Dec 414 (1999). The insurer’s duty to defend is much broader than its 

duty to indemnify its insured. Crum & Foster, 156 Ill. 2d at 393-94. “Thus, an insurer is required 

to defend its insured whenever the alleged conduct is potentially within the policy’s coverage, 

even if the insurer discovers that the allegations are groundless, false, or fraudulent.” Perry v. 

Fid. Nat’l Title Ins. Co., 2015 IL App (2d) 150168, ¶ 12, 48 N.E.3d 1168, 200 Ill. Dec. 728 

(2015). 

 Consequently, a prudent insured will notify its title insurer of litigation that could 

adversely affect its insured interest in property and tender the defense of an adverse claim as 

soon as possible to protect its rights under the title insurance policy. The title insurer reviews the 

allegations of the adverse claim to assess whether they state facts, without regard to their validity 

or truth, that are potentially within the policy’s coverage. 

 The commencement of this action constitutes litigation concerning the Estate properties 

that could prompt a Mortgagee to tender a claim to its title insurer. The insurer’s response to the 

tender – acceptance of the tender, denial of the tender, or something in between – and the 

reasoning for that response, are issues solely between the insurer and the insured.  

 D.  The Insured-Insurer Privilege and the Common Defense Privilege Protect 
 From Disclosure All Communications Between The Insurers And Insureds 
 Origination With the Insureds’ Tendering of the Defense.  

 
 The substance of communications between an insured and its insurer is protected under 

the insurer-insured privilege, and the attorney-client privilege, because they arise from the 

insured’s request that the insurer retain counsel to defend the insured’s interest. Although the 

insurer’s representative may not be an attorney, the underlying purpose of the communications is 
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to defend against the adverse claim, with the title company retaining counsel and participating in 

the defense. 

 The attorney-client privilege extends to communications between an insurer and an 

insured where the insurer is under an obligation to defend the insured. People v. Ryan, 30 Ill. 2d 

456, 460-61, 197 N.E.2d 15 (1964): 

We think the rationale of those cases upholding the privileged nature of communications 
between insured and insurer where the insurer is under an obligation to defend is more 
persuasive. We concede that such communications are normally made by the insured to a 
layman and in many cases no lawyer will actually be retained for the purpose of 
defending the insured. Nevertheless, by the terms of the common liability insurance 
contract, the insured effectively delegates to the insurer the selection of an attorney and 
the conduct of the defense of any civil litigation. The insured is ordinarily not represented 
by counsel of his own choosing either at the time of making the communication or during 
the course of litigation. Under such circumstances we believe that the insured may 
properly assume that the communication is made to the insurer as an agent for the 
dominant purpose of transmitting it to an attorney for the protection of the interests of the 
insured. We believe that the same salutory reasons for the privilege as exist when the 
communication is directly between the client and attorney were present when [the 
insured] made her statement to the investigator for her insurer. We therefore conclude 
that public policy dictates that the statement given by [the insured] to her insurance 
carrier was clothed with the attorney-client privilege while in control of the insurer. 

 
 Here, the Mortgagees tendered the defense of this litigation to their title insurers. By 

doing so, they effectively delegated to the insurers the selection of counsel and the conduct of the 

defense as to potentially covered matters. The Mortgagees may properly assume that their 

communications are made to the insurer for the primary purpose of the insurer’s retention of 

counsel and transmitting information to the retained counsel to protect the interests of the insured 

and, because the insurer may need to indemnify the insured for covered losses, the insurer. See 

R.C. Wegman Constr. Co. v. Admiral Ins. Co., 629 F.3d 724, 728 (7th Cir. 2011); Rogers v. 

Robson, Masters, Ryan, Brumund & Belom, 74 Ill. App. 3d 467, 392 N.E.2d 1365, 30 Ill. Dec. 

320 (1979) (when insurer retains attorney to defend insured, attorney represents both insured and 

insurer in furthering interests of each). Further, those communications are similar to a client 
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meeting with a prospective attorney for possible retention. Regardless of whether the client 

ultimately retains counsel, the communications are protected by the attorney-client privilege. See 

Ill. R. PC. 1.18(b) (“Even when no client-lawyer relationship ensues, a lawyer who has learned 

information from a prospective client shall not use or reveal that information, except as Rule 1.9 

would permit with respect to information of a former client”). 

 The communications are also protected under the common defense, joint defense or 

common interest doctrine, which some courts call a privilege while other courts call an exception 

to a rule of waiver of the attorney-client privilege. The common defense privilege protects 

communication between an attorney, the client and a third-party made with respect to the defense 

in which the client and third-party have a common interest. Selby v. O’Dea, 2017 IL App (1st) 

151572, ¶40. “The joint defense privilege enables counsel for clients facing a common litigation 

opponent to exchange privileged communications and attorney work product in order to 

adequately prepare a defense without waiving either privilege.” United States v. McPartlin, 595 

F.2d 1321, 1337 (7th Cir. 1979); see IBJ Whitehall Bank & Trust Co. v. Cory & Assocs., 1999 

U.S. Dist. LEXIS 12440. It applies to communications between and insured and insurer because 

they have a common interest in defeating the adverse claim. See Waste Management, Inc. v. 

International Surplus Lines Ins. Co., 144 Ill. 2d 178, 193-94, 579 N.E.2d 322 (1991). 

 In this case, communications between the Mortgagees and the title companies concerning 

the claims raised in this action served to present a defense in their common interest. Those 

communications are therefore protected by the common defense privilege. 
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IV. TO THE EXTENT COMMUNICATIONS BETWEEN THE INSURERS AND 
MORTGAGES ARE NOT PROTECTED BY A PRIVILEGE, THEY ARE NOT 
RELEVANT. 

  
 Communications between the Mortgagees and the title insurers are not relevant. As set 

forth above, the title policies provide that the Mortgagees are to request promptly that the title 

insurer defend claims in which any third party asserts a claim covered by this policy adverse to 

the Mortgagees. Thus the content of the communications are Mortgagees’ requests to the title 

insurers to defend litigation based upon the title policy and the title insurers’ responses based 

upon an analysis of whether the allegations in the pleadings, regardless of their validity, 

potentially fall within the policy’s coverage provisions. Thus, the scope of those 

communications, by their very nature, do not constitute relevant information as to the priority of 

the Mortgagees’ mortgages. 

CONCLUSION 

 WHEREFORE, the Mortgagees request that the Court enter an order that bars the 

Receiver, the SEC and the investor-lenders from discovering any communications made after the 

commencement of this action between the Mortgagees, or anyone acting on their behalf, and the 

title insurance companies that insured the Mortgagees’ interest in any of the Estate properties or 

anyone acting on their behalf because they are protected by the attorney-client privilege, the 

insurer-insured privilege, and the “common defense” privilege and, to the extent not protected, 

not relevant. In the event the Court deems a privilege log required to assess whether the 

documents are protected by a privilege, the Mortgagees request that the Court defer ruling on this 

motion until the proposed discovery is served upon a Mortgagee, at which time the Mortgagee 

can prepare a privileged log. 
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Dated: November 10, 2020  

 Respectfully submitted, 

 
/s/ Michael Gilman 
mgilman@dykema.com 
Dykema Gossett PLLC 
10 S. Wacker Dr., Suite 2300 
Chicago, Illinois 60606 
312-627-5675 
Counsel for Federal National Mortgage 
Association; U.S. Bank National Association, 
as Trustee for the registered Holders of J.P. 
Morgan Chase Commercial Mortgage 
Securities Corp., Multifamily Mortgage Pass-
Through Certificates, Series 2018-SB50; U.S. 
Bank National Association, as Trustee for the 
registered Holders of J.P. Morgan Chase 
Commercial Mortgage Securities Corp., 
Multifamily Mortgage Pass-Through 
Certificates, Series 2018-SB50; Citibank 
N.A., as Trustee for the Registered Holders of 
Wells Fargo Commercial Mortgage 
Securities, Inc., Multifamily Mortgage Pass-
Through Certificates, Series 2018-SB48; U.S. 
Bank National Association, as Trustee for the 
registered Holders of J.P. Morgan Chase 
Commercial Mortgage Securities Corp., 
Multifamily Mortgage Pass-Through 
Certificates, Series 2017-SB41; Freddie Mac; 
U.S. Bank National Association, as Trustee 
for the registered Holders of J.P. Morgan 
Chase Commercial Mortgage Securities 
Corp., Multifamily Mortgage Pass-Through 
Certificates, Series 2017-SB30; Sabal TL1 
LLC; UBS AG; BC57 LLC; Wilmington 
Trust, National Association, as Trustee for the 
Registered Holders of Wells Fargo 
Commercial Mortgage Trust 2014-LC16, 
Commercial Mortgage Pass-Through 
Certificates, Series 2014-LC16; Midland 
Loan Services, a Division of PNC Bank, N.A. 
as servicer for Wilmington Trust, N.A., as 
Trustee for the Benefit of Corevest American 
Finance 2017-2 Trust Mortgage Pass-Through 
Certificates, Series 2017-2; Midland Loan 

/s/ Ronald Damashek 
(rdamashek@stahlcowen.com) 
Stahl Cowen Crowley Addis LLC 
55 West Monroe Street – Suite 1200 
Chicago, Illinois 60603 
PH: (312) 377-7858 
Fax: (312) 423-8160 
Counsel for Citibank N.A., as Trustee for  
the Registered Holders of Wells Fargo  
Commercial Mortgage Securities, Inc.,  
Multifamily Mortgage Pass-Through  
Certificates, Series 2018-SB48; 
Midland Loan Services, a Division of PNC 
Bank, National Association;Thorofare Asset 
Based Lending REIT Fund IV, LLC; and 
Liberty EBCP, LLC 
 
/s/ Scott B. Mueller 
Stinson LLP 
7700 Forsyth Blvd., Ste 100 
St. Louis, MO 63105 
(714) 863-0800 
Counsel for BMO Harris Bank, N.A., and 
Midland Loan Services, a Division of PNC 
Bank, N.A. 
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Services, a Division of PNC Bank, N.A. as 
servicer for Wilmington Trust, N.A., as 
Trustee for the Benefit of Corevest American 
Finance 2017-1 Trust Mortgage Pass-Through 
Certificates; 1111 Crest Dr., LLC, Pakravan 
Living Trust, Hamid Esmail, and Farsaa, Inc.; 
Direct Lending Partner LLC, successor to 
Arena DLP Lender LLC and DLP Lending 
Fund LLC; Thorofare Asset Based Lending 
REIT Fund IV LLC 

 
 

CERTIFICATION 
 

The undersigned certifies that after consultation by telephone and e-mail and good faith attempts 
to resolve differences, the parties were unable to reach an accord concerning the document 
request described above. There were numerous e-mail communications and a telephonic 
discussion on September 25, 2020 starting at 10 a.m. among the undersigned, Michael Napoli, 
counsel for one of the Mortgagees, Michael Rachlis and Jodi Wine for the Receiver, Benjamin 
J Hanauer in an effort to resolve differences. 
 

/s/ Michael Gilman 
mgilman@dykema.com 
Dykema Gossett PLLC 
10 S. Wacker Dr., Suite 2300 
Chicago, Illinois 60606 
312-627-5675 
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