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REPLY STATEMENT OF CLAIMANT  

SHATAR CAPITAL PARTNERS 
 

Shatar—as the first to file its mortgage liens of record without notice of the EBF Investor-

Lenders’ mortgage liens—holds a first position, perfected security interest in the Indiana 

Property”) and 7749-59 South Yates Boulevard, Chicago, Illinois, 60649 (the “Yates Property”) 

(together, the “Indiana and Yates Properties”). The SEC does not take a position as to Shatar’s 

priority. The Receiver and Certain Individual Investors, on the other hand, challenge Shatar’s 

priority position as to the Indiana and Yates Properties for several reasons, chiefly related to 

Shatar’s purported “inquiry notice” of Equitybuild’s general “business model.”1  

The facts of Shatar’s loan belie these meritless positions. Shatar’s mortgage on the Indiana 

Property was a purchase-money mortgage: Shatar’s funds went directly from the Shatar lenders, 

                                                 
1 To the extent other claimants challenge Shatar’s priority on the Indiana and Yates Properties (see 
Dkt. 1566), Shatar reiterates its lien priority for the reasons expressed herein, as well as in its 
position statement (Dkt. 1562). Notably, numerous individuals in their separate position statements 
assert, often as the only basis for their position, that Equitybuild told them they would have a first 
lien. But Shatar was not only told by Equitybuild, in writing, and in signed mortgage 
documentation, that it had first position liens on the Indiana and Yates Properties, but the record 
index for the Indiana and Yates Properties also showed no prior liens at the time Shatar closed its 
loan and recorded its mortgages.  
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through escrow, to the third-party seller of the Indiana property which was completely unaffiliated 

with Equitybuild. Hence, there was nothing for Shatar to further inquire about, nor was there 

anything to discover—the competing EBF Investor-Lender Indiana mortgage did not even exist 

when Shatar closed its loan. (Compare Dkt. 1562-2 with Dkt. 1562-4.) As to Yates, Shatar 

similarly used escrow to ensure its funds were not disbursed before confirmation that its mortgage 

was in first lien position, and there was similarly nothing for Shatar to discover—the EBF Investor-

Lenders failed to timely record their mortgage (either through their agent or by themselves). 

Accordingly, Shatar had no notice—inquiry or otherwise—as to the EBF Investor-Lenders’ liens 

and is entitled to the full benefit of its lien priority under Illinois law. 

ARGUMENT 

By recording its mortgages first without notice, Shatar attained lien priority as matter of 

Illinois law. The Receiver and the Certain Individual Investors nevertheless challenge Shatar’s 

priority on several meritless grounds, including that (i) Shatar is not a proper claimant, (ii) Hebraic 

law transformed Shatar into an equity claimant, (iii) Shatar was on inquiry notice of Equitybuild’s 

“business model,” and therefore should have been aware of the competing EBF Investor-Lender 

mortgages; (iv) the EBF Investor-Lenders are entitled to an “equitable lien,” and (v) even if Shatar 

has priority, its recovery should be limited to its principal. As shown below, none of the Receiver’s 

or the Certain Individual Investors’ arguments are grounded in law or supported by evidence. 

I. Shatar is a Proper Claimant.  

As an initial matter, the Certain Individual Investors assert, without citation to any legal 

authority, that Shatar is not a proper claimant because “neither Shatar nor the Shatar Lenders (nor 

the subsequent purchaser) have submitted documents establishing that Shatar has the authority to 

pursue the claim.” (Dkt. 1564 at 10.). Shatar has submitted these documents and the Certain 

Individual Investors’ challenge to Shatar’s right to pursue the claim on behalf of its lenders and 
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assignee is a baseless attempt to elevate form over substance.2 Notably, the Receiver charged with 

carrying out the orderly administration of this receivership takes no such position. 

The lenders and subsequent assignee all authorized Shatar to act as a servicer on their 

behalf for their interests in the Indiana and Yates Properties. (See Reply Ex. 1 (Letter of 

Authorization and Servicing Agreement between Shatar and Esmail, excerpted from Shatar Proof 

of Claim (“POC”) at 322); Reply Ex. 2 (same between Shatar and Farssa, Inc., excerpted from 

Shatar POC at 316; Reply Ex. 3 (same between Shatar and 1111 Crest Dr., LLC, excerpted from 

Shatar POC at 320); and Reply Ex. 4 (same between Shatar and Pakravan Living Trust (subsequent 

assignee of Ebriani’s interest), excerpted from Shatar POC at 321.) Beyond the proof of Shatar’s 

authority to pursue these claims on the Shatar lenders’ behalf, Shatar’s involvement has also not 

prejudiced the Certain Individual Investors in any way. Indeed, the Receiver was aware of Shatar’s 

lenders, and pursued discovery as to 1111 Crest Dr. LLC, Abraham Ebriani, Farsaa Inc., and 

Hamid Esmail3 with subpoenas on June 27, 2023. Counsel for the Certain Individual Investors was 

on the service list for each of these subpoenas, but declined to pursue any discovery regarding 

Shatar’s authority via these lenders. Accordingly, Shatar is a proper claimant to pursue the Shatar 

lenders’ claims as to the Indiana and Yates Properties.  

                                                 
2 In this context, the Certain Individual Investors also suggest for the first time since he was 
deposed on November 1, 2023, that Ezri Namvar, the designated 30(b)(6) deponent for Shatar, 
was not “properly prepare[d] to fulfill that role.” (Dkt. 1564 at 9, n.6.) The Receiver, whose counsel 
actually asked the vast majority of the relevant substantive questions at the deposition, has never 
suggested as much. And for good reason. Mr. Namvar answered every question posed during the 
deposition—including counsel for the Certain Individual Investors’ improper questions relating to 
Mr. Namvar’s personal background. Further, the Certain Individual Investors conveniently omit 
Mr. Namvar’s clarification describing his efforts to prepare for the 30(b)(6) deposition. (Dkt. 1562-
1 at 128:12-129-13.) Relatedly, as counsel for the Certain Individual Investors knows full well, it 
is wholly improper to suggest Mr. Namvar’s personal background in any way put him on notice 
of Equitybuild’s fraud. (See Dkt. 1564 at 13, n.9.) 

3 Consistent with his historic practice, the Receiver did not seek discovery as to the Pakravan 
Living Trust, as the Trust acquired its interest by assignment after the Receivership was instituted.  
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II. “Heter Iska” Did Not Transform Shatar’s Loan Into An Equity Investment.  

Citing a single email between Shatar and Equitybuild, the Receiver contends Shatar’s loan 

with Equitybuild should be treated as “an equity investment,” according to the principles of “Heter 

Iska.” (Dkt. 1571 at 4.) According to the Receiver, a “heter iska” is a “concept within Jewish law 

where money provided from one entity to another is not to be considered a loan but an investment 

in a joint business venture.” (Id. at 5.) As a result, the Receiver contends, Shatar is “properly 

considered an investor in a joint business venture with EquityBuild and, thus, subordinate to the 

investor-lenders’ claims on the Indiana and Yates properties” because Shatar and Equitybuild 

agreed “they wanted the loan proceeds to be governed under the principles of ‘Heter Iska.’” (Dkt. 

1571 at 4, 6 (citing Receiver Ex. 10).)  

Here, however, Shatar’s mortgages dictate that Illinois law, not Hebraic law, applies. (Dkt. 

1562-2 and 1562-3 at ¶ 35: “The validity of this Mortgage and its construction, interpretation, and 

enforcement, and the parties’ rights under such documents and concerning the Mortgaged 

Property, shall be decided under, governed by, and construed in accordance with the laws of the 

State of Illinois.”) Courts considering the interplay of civil law and the principles of Heter Iska 

have specifically observed that “the Heter Iska cannot be held to have affected the validity of the 

duly executed Note and Mortgages” where “[t]he explicit language of the mortgages disavows an 

intent to substitute the relevant laws with that of Jewish Law.” See Madison Park Invs. LLC v. 

488-486 Lefferts LLC, 2015 N.Y. Misc. LEXIS 320 (N.Y. Sup. Ct. Feb. 5, 2015), *22, n.3 (holding 

mortgages explicitly provided New York law would govern, not Hebraic law, and noting that “it 

has been specifically held that ‘a Heter Iska agreement does not alter the clear civil law terms of a 

note and a mortgage’” (quoting VNB New York Corp. v. 47 Lynbrook LLC, 2012 N.Y. Misc. LEXIS 

364 (N.Y. Sup. Ct. Jan. 19, 2012)).  
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No subsequent communications—including the email cited by the Receiver—alter the 

choice of law selection in the Shatar mortgages. To the contrary, at most “a Heter Iska constitutes 

‘merely a compliance in form with Hebraic law,’ and does not create a partnership, joint venture, 

or profit sharing agreement.” (Id. (citation omitted) (collecting cases).) Accordingly Illinois law 

applies and, as discussed further below, under Illinois law Shatar’s mortgages are entitled to 

priority.   

III. Shatar Was the First to Record its Mortgage Lien and There is No Evidence Shatar 
Was On Notice Of The EBF Investor-Lenders’ Mortgages. 

It is undisputed that Shatar holds first-in-time recorded mortgage liens on the Indiana and 

Yates Properties. (Compare Dkts. 1562-2, 3 with Dkts. 1562-4, 5.) Nevertheless, the Certain 

Individual Investors and the Receiver challenge Shatar’s lien priority by alleging that Shatar was 

on notice of the EBF Investor-Lenders’ mortgage liens or should have been aware of the EBF 

Investor-Lenders’ mortgage liens based on Equitybuild’s “business model.” (Dkt. 1564 at 11-18; 

Dkt. 1571 at 4-8.) But neither the Certain Individual Investors nor the Receiver present any 

evidence sufficient to carry their burden to prove that Shatar had actual or constructive notice of 

the EBF Investor-Lenders’ mortgage liens on the Indiana and Yates Properties. See Krueger v. 

Oberto, 309 Ill. App. 3d 358, 368 (2d Dist. 1999) (“It is well established that the burden of proof 

is upon the person charging notice.”) (citing Reed v. Eastin, 379 Ill. 586, 592 (1942) (“The burden 

of proof is, of course, upon the person charging notice to prove it.”); see also U.S. Bank Nat’l Ass’n 

v. Johnston, 2016 IL App (2d) 150128, ¶ 45 (constructive notice refers to both notice provided by 

what is available on the public record as well as inquiry notice). Accordingly, based on Shatar’s 

earlier-in-time recorded mortgage lien and lack of notice, Shatar has priority in regards to the 

Indiana and Yates Properties as a matter of law. See 765 ILCS § 5/30; see also Bruder, 207 B.R. 
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151, 156 (N.D. Ill. Bankr. 1997) (citations omitted) (In Illinois, “the first to record, without notice, 

has superior rights to those who record later.”).   

A. There Is No Evidence Of Actual Notice Of The EBF Investor-Lenders’ 
Mortgages. 

Shatar was not on actual notice of any competing mortgage liens on the Indiana and Yates 

Properties. No claimant suggests as much with respect to the Indiana Property, likely because the 

EBF Investor-Lenders’ mortgage for the Indiana Property was not executed until after the Shatar 

mortgage for the Indiana Property. (Compare Dkt. 1562-2 (mortgage dated March 30, 2017) with 

Dkt. 1562-4 (mortgage dated March 31, 2017).) As to the Yates Property, the Certain Individual 

Investors claim actual notice, but their argument only confirms Shatar’s lack of such notice.  

In support of their argument, the Certain Individual Investors refer to a document presented 

during Shatar’s 30(b)(6) deposition—a copy of EBF Investor-Lenders’ mortgage for the Yates 

Property (see Reply Ex. 5, Shatar 30(b)(6) Dep. Ex. 11)—for their assertion that “Shatar knew that 

there was a mortgage granted to the Individual Investors for the Yates Property on March 14, 2017 

and had a copy of that mortgage.” (Dkt. 1564 at 16 (citing EBF Investor-Lenders’ mortgage on the 

Yates Property presented during 30(b)(6) deposition.) However, the EBF Investor-Lender 

mortgage on the Yates Property includes a date and time stamp on the first page readily 

demonstrating that Shatar could not have seen the mortgage prior to when Shatar received and 

recorded its mortgages. Specifically, the mortgage Shatar had a copy of is the recorded version 

with a recording stamp of “6/23/2017 at 10:56AM”—the date EBF recorded the EBF Investor-

Lender mortgage on the Yates Property, and two months after Shatar recorded its liens. (See Shatar 

Reply Ex. 5; see also Dkt. 1562-3.) That Shatar “had a copy” of the EBF Investor-Lender’s Yates 

mortgage is not in any way unusual; it is entirely normal and reasonable for a litigant to obtain a 

copy of the opposing litigant’s mortgage during litigation. Finally the evidence affirmatively 
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establishes Shatar did not have actual knowledge of the EBF Investor-Lender mortgages at the 

time of Shatar’s loan. During the 30(b)(6) deposition, Shatar explicitly confirmed it was not aware 

that there was a mortgage that had been given to individual investors for the same property it was 

making a loan on – if it was “why would [Shatar] have done business with [Equitybuild]?” (Dep. 

at 117:8-19 (“[Y]our testimony as the corporate representative on behalf of Shatar Capital is that 

nobody at Shatar Capital was aware of that mortgage; is that right? A: Correct, 100 percent.”).) 

B. Shatar Was Not On Inquiry Notice Of The EBF Investor-Lenders’ Mortgages. 

Shatar was not on inquiry notice as to the EBF Investor-Lender mortgages either. As to the 

Indiana Property, it would have been impossible for Shatar to discover (via inquiry or any other 

type of notice) the EBF Investor-Lenders’ Indiana mortgage, given that the EBF Investor-Lenders’ 

mortgage did not even exist at the time Shatar received its Indiana mortgage. (Compare Dkt. 1562-

2 with Dkt. 1562-4.) Furthermore, the inquiry notice arguments challenging Shatar’s lien position 

on the Indiana Property ignore the reality that, for the Indiana Property, Shatar’s funds went 

directly from the Shatar lenders, through escrow, to the third-party seller of the Indiana Property,4 

which was completely unaffiliated with Equitybuild.5 Left unsaid by the Certain Individual 

Investors and the Receiver is how or why Shatar would doubt it was getting a first lien position 

                                                 
4 See Reply Ex. 6 (excerpted from Shatar POC at 238 (escrow instructions stating “You have 
confirmed that all liens and encumbrances, including any existing mortgages and/or deeds of trust 
recorded against the Property are either cleared prior to closing or will be paid through the closing 
of escrow” and requiring insured first lien position before release of funds); see also Reply Ex. 7 
(Chicago Title document produced at CT01716-01718, showing receipts of $1.8 million from 
Shatar lenders and at line 6 transferring $1,603,604.87 to Chicago Title Escrow 201701072); Reply 
Ex. 8 at 2 (Chicago Title document produced at CT00749-53, escrow disbursement showing 
transfer of funds between escrows); id at 2, line 09 (showing net proceeds of $1,469,079.45 to 
selling entity); Reply Ex. 9 (Chicago Title document produced at CT000765, showing wire to 
selling entity); Reply Ex. 10 (March 30, 2017 Special Warranty Deed with grantor T2 5450 S 
Indiana LLC conveying Indiana Property to 5450 S. Indiana LLC, c/o Equitybuild, Inc.). 
5 The selling entity T2 5450 S Indiana, LLC is not related to any Equitybuild entity. See 
https://t2investments.com/about/; see also Reply Ex. 10. 
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when it funded the purchase of the property by utilizing escrow wherein its funds went directly to 

the third-party seller. These facts should quickly end the Court’s inquiry notice analysis regarding 

the Indiana property. 

As to the Yates Property, it is undisputed that in the 16 days between the execution of the 

EBF Investor-Lenders’ Yates mortgage and the Shatar closing (which utilized the same escrow 

described in footnote 3), there was no recordation of the EBF Investor-Lenders’ mortgage. Given 

the EBF Investor-Lenders’ failure to have timely recorded their mortgage (whether themselves or 

through their agent, EBF), the Certain Individual Investors and the Receiver are left with abstract 

arguments that Shatar was aware of, generally, Equitybuild’s general business practices and thus 

Shatar “should not be granted priority over the Individual Investors’ lien given the many issues 

with Equitybuild’s business of which Shatar had actual knowledge.” (Dt. 1564 at 11.) Not only 

did the Certain Individual Investors and the Receiver decline to seek leave to present expert 

testimony on these issues, they further fail to cite any case law to support their arguments and none 

of the cited evidence is sufficient to meet their burden to establish inquiry notice.6 In any event, 

even if notice of “Equitybuild’s business model”7 was sufficient to trigger inquiry notice of 

competing mortgages, that notice would only have put Shatar on notice of facts it would have 

discovered upon inquiry—none of which would have alerted Shatar to the EBF Investor-Lenders’ 

mortgages.  

                                                 
6 The remainder of this Section largely focuses on the Certain Individual Investors’ argument 
concerning inquiry notice, which the Receiver adopts and incorporates. (See Dkt. 1571 at 6.) 
7 In any case, Equitybuild did not have a single, discoverable “business model.” As described in 
the SEC’s Complaint, Equitybuild’s “business model” evolved over time, using multiple alleged 
business models utilizing both mortgages and real estate funds. (See, e.g., Dkt. 1 (SEC 
Complaint).) As a result, it is not accurate to suggest that Equitybuild, in every instance, adhered 
to the single “business model” the Receiver and Certain Individual Investors contend placed Shatar 
on inquiry notice. 
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As an initial matter, the majority of the Certain Individual Investors’ references to Shatar’s 

purported knowledge of Equitybuild’s “business practices” relate to other properties, not the 

Indiana or Yates Properties. The Certain Individual Investors extrapolate “actual knowledge” of 

the EBF Investor-Lenders’ mortgages from the understanding that “Equitybuild made loans using 

investments from multiple individuals, with investments as small as $100,000, and that 

Equitybuild prided itself on securing those loans with first lien positions on the properties.” (Dkt. 

1564 at 12.) But this aspect of Equitybuild’s business approach came up in the specific context of 

a different property—7024 Paxton—and, as the Certain Individual Investors concede, was raised 

in an introductory email to Shatar, in which Equitybuild was pitching investment in Paxton, not 

the Indiana and Yates Properties. (Dkt. 1564 at 11-12.)  

For the same reason, the Certain Individual Investors’ suggestion that Shatar’s knowledge 

of “crowdfunding”—also based on the email concerning Paxton, attaching blank, form documents, 

circulated months before the Indiana and Yates investment was introduced to Shatar (see Dkt 1537, 

Ex. 4)—do not contradict Shatar’s testimony that it did not, in fact, “realize how small the 

investments that Individual Investors made with EquityBuild were until [Shatar] saw the mortgage 

Equitybuild gave to the Individual Investors for the Yates Property during the Shatar 30(b)(6) 

deposition” (Dkt. 1564 at 17). Indeed, other than the “crowdfunding” email related to a different 

loan and different property, the Certain Individual Investors fail to offer any evidence showing 

Shatar knew of the “small” investments shown on Exhibit A to the EBF Investor-Lender mortgages 

prior to the deposition, let alone at the time Shatar made its loan. More fundamentally, the Certain 

Individual Investors also fail to establish—or even concretely argue—why knowledge of 

“crowdfunding” (a term undefined by any evidence) generally would equate to knowledge of 

unrecorded EBF Investor-Lender mortgages on the Indiana and Yates Properties.  
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The Certain Individual Investors’ suggestion that Shatar was on notice based on its receipt 

of Equitybuild’s form documents is similarly unsupported. Specifically, the Certain Individual 

Investors argue that because Shatar received Equitybuild’s form documents, Shatar should have 

known how Equitybuild’s “business worked—and that likely would have been enough to put 

Shatar on notice that there was likely ‘funny business,’ possibly even a Ponzi scheme.” (Dkt. 1564 

at 13.) But the Certain Individual Investors offer no explanation as to how or why these blank form 

documents would alert Shatar to competing mortgages on the Indiana and Yates Properties.  

The Certain Individual Investors next contend Shatar knew or should have known “about 

issues with the Yates property, including the Individual Investors loan, that Shatar itself said would 

be problematic.” (Dkt. 1564 at 13.) For example, the Certain Individual Investors make much of 

the notion that learning that the Yates mortgage was not a purchase-money mortgage, Shatar 

should have taken its usual additional steps to determine that “the value was there.” (Id.) But the 

Shatar deposition confirmed that that is exactly what happened, which the Certain Individual 

Investors concede. (Dkt. 1564 at 16: “Namvar testified that, though he could not remember if those 

different steps were taken, if they had been, ‘it would have to do with determining that the value 

was there,’ which Namvar’s friend had done.” (emphasis added).) Specifically, Namvar had his 

associate in Chicago go view the properties in person to confirm their value—the “additional step” 

necessary for Shatar’s review of a non-purchase-money mortgage. (Dkt. 1562-1 at 56:2-17.) 

Again, the Certain Individual Investors offer no explanation as to how or why Shatar would have 

known about a mortgage on the Yates Property when none was recorded and Shatar had been 

promised a first lien position. 

The Certain Individual Investors focus their briefing on the purported evidence indicating 

Shatar’s alleged “notice” of the EBF Investor-Lenders’ interests in the Indiana and Yates 
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Properties—none of which, as discussed, establishes such notice.8 Tellingly absent from these 

arguments is any reference to or discussion of Illinois law.  

C. Illinois Law Supports Shatar’s Priority.  

Illinois law confirms Shatar’s lien priority. In Illinois, “[a] purchaser is placed on ‘inquiry 

notice’ when facts revealed in the title search process would cause a reasonable individual to think 

twice about completing the transaction.” Stump v. Swanson Dev. Co. LLC, 2014 IL App (3d) 

110784 ¶ 104. Where a party has knowledge of facts or circumstances that would cause a person 

of prudence to make further inquiry, and that party does not investigate further, the party will be 

charged only with notice of any facts that may have been discovered by the inquiry. See id.; see 

also Glenview State Bank v. Shyman, 146 Ill. App. 3d 136, 138 (1986)). In other words, even if 

the Certain Individual Investors correctly identified facts and circumstances sufficient to put Shatar 

on inquiry notice—notwithstanding that those purported facts and circumstances all related to 

Equitybuild’s business generally, with no relation to the Indiana and Yates Properties—Shatar can 

only be charged with notice of facts it would have discovered upon further inquiry. See Stump, 

2014 IL App (3d) 110784 at ¶ 104. Here, at the time Shatar closed on its mortgages, the record 

index for the Indiana and Yates Properties showed no prior liens and Equitybuild represented in 

the loan documents that it was granting first lien positions on both properties to Shatar. (See, e.g., 

Reply Ex. 6.) There was nothing more that Shatar could or should have done to ensure its mortgage 

lien priority. 

IV. Illinois Law Does Not Permit A Subsequent Mortgagee To Take Priority Via An 
“Equitable Lien” Absent A Showing Of Equitable Subrogation, Which The Certain 
Individual Investors Have Not Asserted, Let Alone Proven.  
 

                                                 
8 All of the purported “facts” assembled for the proposition that Shatar knew about and understood 
the Equitybuild general business model to support their inquiry notice argument are at least as 
applicable to the EBF Investor-Lenders. 
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The Certain Individual Investors alternatively argue that even if the Court finds that Shatar 

has priority, the Court should hold that the EBF Investor-Lenders have an “equitable lien” on the 

Indiana and Yates Properties, entitling them to the proceeds of the sale of those properties ahead 

of Shatar. (Dkt. 1564 at 19-20.) Conceding that “the holder of an equitable lien cannot take priority 

over the interest of a party who acquires an interest in a property without notice of the equitable 

interest,” the Certain Individual Investors again rely on the concept of inquiry notice. (Id. at 20 

(citing Stump, 2014 IL App (3d) 110784).) Specifically, they contend “the Institutional Lenders’ 

due diligence, with reasonable inquiry, should have uncovered facts sufficient for the Court to 

conclude that each had actual notice and knowledge of the Individual Investors’ loans, and that 

those loans remained outstanding.” (Id. at 20.) 

However, simply claiming an “equitable lien” does not provide a basis for the Court to 

grant priority to the EBF Investor-Lenders over Shatar’s first-in-time recorded mortgages (which, 

again, were recorded without notice of any competing liens). Rather, Illinois law requires a 

subsequent mortgagee attempting to assert the priority of its lien over a prior mortgage to establish 

the elements of equitable subrogation. Specifically, a subsequent mortgagee must show (1) words 

or conduct by the prior mortgagee amounting to a misrepresentation or concealment of a material 

fact; (2) knowledge by the prior mortgagee that the representations were untrue; (3) the truth 

respecting the representations was unknown to the subsequent mortgagee; (4) the prior mortgagee 

intended or expected that the subsequent mortgagee would act on the representations; (5) the 

subsequent mortgagee relied on the prior mortgagee's representations; and (6) the subsequent 

mortgagee acted because of the prior mortgagee's misrepresentations and is prejudiced as a result. 

See Walker v. Ocwen Loan Servicing, LLC, 2016 IL App (3d) 150034-U, ¶ 32 (citing Chemical 

Bank v. American Nat’l Bank & Tr. Co., 180 Ill. App. 3d 219, 226 (1st Dist. 1989)).  
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The Certain Individual Investors do not state, even in a conclusory manner, any of these 

elements, let alone prove them. See id. (“Proof of these elements must be clear, precise and 

unequivocal.”). Most importantly, these elements require some level of misconduct on the part of 

the prior mortgagee directed toward the subsequent mortgagee, which the Certain Individual 

Investors have not and cannot show. Indeed, there is no evidence that Shatar (or the lenders listed 

on the Shatar mortgages) had any relationship or contact with the EBF Investor-Lenders, let alone 

made representations to the EBF Investor-Lenders that would cause them to believe their 

mortgages would have priority over Shatar’s mortgages.  

Moreover, equitable subrogation is available only where no prejudice results. Id. at ¶ 30 

(citing Detroit Steel Prods. Co. v. Hudes, 17 Ill. App. 2d 514, 521 (4th Dist. 1958)). Here, if 

equitable subrogation were applied, Shatar as the first mortgage lender would be harmed—

“[a]llowing [the EBF Investor-Lenders’ mortgages] to leapfrog over [Shatar’s] would make 

[Shatar’s] mortgage subject to a mortgage that was non-existent at the time of execution.” Id. at 

¶ 36; see also Firstmark Standard Life Ins. Co. v. Superior Bank FSB, 271 Ill. App. 3d 435, 439 

(1st Dist. 1995) (a mortgage “becomes effective when it is recorded); 5210 Wash. Investors LLC 

& Arthur Bertrand v. Equitybuild, Inc., 2023 Ill. Cir. LEXIS 79, *10 (“[A] mortgage is not a lien 

on a property until it has been recorded.”). 

To this end, even if Shatar could be charged with knowledge of facts it “should have 

uncovered” with “reasonable inquiry”—the same holds true for the EBF Investor-Lenders, further 

undermining the notion that they are entitled to an “equitable lien” under the circumstances. 

Indeed, the same evidence of Equitybuild’s “business model” was equally available to the EBF 

Investor Lenders, who are likewise capable of “a simple Google search.” (Dkt. 1564 at 3.) 

Moreover, it is well established that “[w]here one of two innocent persons must suffer by reason 
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of the fraud or wrong conduct of another, the burden must fall upon him who put it in the power 

of the wrongdoer to commit the fraud or do the wrong.” M&T Bank v. Mallinckrodt, 2015 IL App 

(2d) 141233, ¶ 52; see also Walker, 2016 IL App (3d) 150034-(U), ¶ 34 (“The doctrine of equitable 

subrogation was created to place the loss on the party upon whom it should fall. In this case, the 

loss falls on defendant, who was in the best position to prevent it.”) (citation omitted)). Here, the 

EBF Investor-Lenders empowered EBF to record their mortgage lien on the Yates Property9 on 

their behalf, and it was the EBF Investor-Lenders and their agent, EBF, that failed to record that 

mortgage lien for months. Simply put, absent proof supporting equitable subrogation, Illinois law 

does not burden Shatar, a third-party to the relationship between EquityBuild and the EBF 

Investor-Lenders, with the responsibility for the EBF Investor-Lenders’ agent’s actions. 

V. Shatar Is Entitled To The Entirety Of Its Secured Claim Up To The Amount Of The 
Net Proceeds, Or, In The Alternative, The Court Should Stay Briefing On The 
Specific Amounts Due And Rule Only On Priority.  
 
The Receiver argues that Post-Receivership Interest and late fees, attorneys’ fees, and other 

ancillary charges permitted by the applicable loan documents should be denied, even to the 

victorious priority secured creditor. (See Dkt. 1571 at 11-16.) The Receiver’s argument is 

grounded primarily in (i) general concepts of equitable discretion, and (ii) that Equitybuild 

operated as a Ponzi Scheme. (Dkt. 1571 at 11-16.) There are fatal defects as well as procedural 

issues as to both propositions.  

a. A Secured Creditor Is Entitled To The Complete Recovery Authorized Under 
Illinois Law. 
 

                                                 
9 As described, the EBF Investor-Lender mortgage on the Indiana Property postdates the Shatar 
mortgage on the Indiana Property, thus it would be impossible for the EBF Investor-Lenders’ agent 
to record prior to the execution of Shatar’s mortgage. 
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The notion that the Court may override a secured mortgagee’s rights violates the 

fundamental precept that equity follows law. See, e.g., In re BNT Terminals, Inc., 1991 Bankr. 

LEXIS 421, *20 (Bankr. N.D. Ill. Feb. 21, 1991) (declining to reinstate liens “premised upon ‘basic 

concepts of equity’” because “equity follows law and [defendant’s] lawyers have failed to 

articulate what the basic concepts of equity are that the Court should apply.”). At least one court10 

has explicitly considered whether a court administering an equity receivership has “general 

authority to ignore state law in the name of equity” in order to distribute receivership proceeds on 

a pro rata basis, rather than in accordance with state law priority rules. In re Real Prop. Located at 

[Redacted] Jupiter Drive, No. 2:05-CV-01013-DB, 2007 U.S. Dist. LEXIS 65276 (Utah D. Ct. 

Jun. 7, 2007). The court confirmed it did not have such broad authority, rejecting an argument that 

the “the district court’s discretion in supervising a receivership includes the ability to deny ‘state 

law remedies’ in dealing with receivership assets.” Id. at *11 (quoting competing investor’s brief). 

Citing Supreme Court authority for the proposition that it is “well-established that a ‘receiver 

appointed by a federal court takes [a] property subject to all liens, priorities or privileges existing 

or accruing under the laws of the State,” the court agreed it was “governed by the general rule that 

state law regarding lien priorities is to be respected in receiverships.” Id. at *12. Further observing 

that “[t]he United States Constitution specifically states that contractual rights are not to be 

impaired,” the court explained that “[t]he consequences may be harsh for the [competing] 

                                                 
10 To be clear, the substance of the opinion in Jupiter was drafted by a Special Master, whom the 
court appointed to determine which investors were entitled to what portion of what remained in 
the investment pool. After conducting “a de novo review of the [Special Master’s] Report and 
Recommendation and the objections to it,” the court adopted the Special Master’s report. (See In 
re Real Prop. Located at [Redacted] Jupiter Drive, No. 2:05-CV-01013-DB (Utah D. Ct.), “Order 
Adopting the First Report and Recommendation of the Special Master,” Dkt. 272 at 1-2.) In light 
of the district court’s adoption of the Special Maser’s report, and for ease of reference, Thorofare 
refers to the Jupiter opinion as coming from the court. 
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Investors, but the law is clear. Equity has its limits.” Id. at *26-27 (citing U.S. Const. Art. I, § 10, 

cl. 1). 

As in Jupiter, the Court should decline the Receiver’s invitation to abandon Illinois lien 

priority rules in favor of equity. Illinois law is clear that the recording of a mortgage creates a 

security interest in real estate for the payment of the underlying indebtedness. See 765 ILCS 5/11 

(“Such mortgage, when otherwise properly executed, shall be deemed and held a good and 

sufficient mortgage in fee to secure the payment of the moneys therein specified.”) (emphasis 

added); see also Ogle v. Koerner, 140 Ill. 170, 179 (1892) (“A mortgage. . . vests in the party 

secured a lien upon the mortgage premises” and “[b]y virtue of that lien the mortgagee is entitled 

to . . . the proceeds of the sale [of the property in foreclosure] applied to the payment of the debt 

secured.”). Illinois law further explicitly deems mortgages effective from and after the time of 

filing on the record, and “not before.” See 765 ILCS 5/30 (“[M]ortgages . . . shall take effect and 

be in force from and after the time of filing the same for record, and not before, as to all creditors 

and subsequent purchasers, without notice; and all such deeds and title papers shall be adjudged 

void as to all such creditors and subsequent purchasers, without notice, until the same shall be filed 

for record.”). Accordingly, as the first to record its mortgage liens without notice, Illinois law 

entitles Shatar to the payment of the amounts specified in its mortgages. 

For Shatar, in addition to the remainder of the principal, its mortgages specify it is entitled 

to interest. (Dkts. 1562-2, 1562-3; see also Reply Ex. 11 (Promissory Note, excepted from Shatar 

POC at 44.) The Receiver, however, contends “[a]s a general rule, in equity receiverships, interest 

on a debtor’s obligations ceases to accrue at the inception of the proceeding,” relying on the 

Supreme Court’s decision in Vanston Bondholders Protective Committee v. Green, 329 U.S. 156, 

163 (1946). (Dkt. 1571 at 12 (“the Vanston Court made clear that interest is not permitted in a 
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federal equity receivership. . .”).) While Vanston “has never . . . been legislatively or judicially 

overruled,” it has, however, been “superseded in the respects that section 506(b) provides.” In re 

Urban Communicators PCS Ltd. P’ship, 379 B.R. 232, 252-53 (Bankr. S.D.N.Y. 2007), rev’d on 

other grounds. For its part, section 506(b)—which applies with full force in these proceedings11—

dictates that “[t]o the extent that an allowed secured claim is secured by property the value of 

which . . . is greater than the amount of such claim,” a secured claimant is allowed “interest on 

such claim, and any reasonable fees, costs, or charges provided for under the agreement . . . under 

which such claim arose.” 11 U.S.C. § 506(b). Further, the Vanston case was limited to challenging 

the potential recovery of interest on interest in which the subordinate creditors “concede[d] that 

the first mortgage bondholders should receive simple interest on the principal due them.” Vanston, 

329 U.S. at 159.12 

The Jupiter opinion is instructive on this point, as well. Jupiter further held “[h]aving 

reviewed the cases and the treatises . . . [t]he institution of a receivership does not stop the running 

of interest contracted for by a secured party any more than it interferes with the priority afforded 

                                                 
11 Contrary to the Receiver’s suggestion (see Dkt. 1571 at 14 n.6), “equitable considerations” 
should not serve as a basis to avoid the applicability of Local Rule 66.1, providing “the 
administration of estates by receivers or other officers shall be similar to that in bankruptcy cases,” 
thus bringing 11 U.S.C. § 506(b) reasonably into the Court’s consideration. Notably, the Receiver 
contends Shatar “knowing in detail Equitybuild’s business model” constitutes “inequitable 
conduct.” (Dkt. 1571 at 15.) But, as described, this alleged “knowledge” applies with equal force 
to all Equitybuild investors. (See infra.) Moreover, the Seventh Circuit has recognized that “when 
a specific [Bankruptcy] Code section addresses an issue, a court may not employ its equitable 
powers to achieve a result not contemplated by the Code.” In re Fesco Plastics Corp., 996 F.2d 
152, 154 (7th Cir. 1993). 
12 The Receiver’s other cited cases are similarly distinguishable. SEC v. Capital Cove Bancorp 
LLC, 2015 U.S. Dist. LEXIS 174856 (C.D. Cal., Oct. 13, 2015) (concerning default interest); In 
re Hollstrom, 133 B.R. 535, 539 (Bankr. D. Colo. 1991) (concerning default interest); Duff v. Cent. 
Sleep Diagnostics, LLC, 801 F.3d 833, 844 (7th Cir. 2015) (involving question of whether a 
receivership court had the discretion to treat claimants’ names as confidential, not whether the 
court could ignore state and federal rights of secured creditors in their collateral). 
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such a party by state law.” Id. at *23 (citing Clark on Receivers, § 660 (noting that “appointment 

of a receiver cannot deprive a party to the suit or a claimant of his contractual rights.”).  

Accordingly, as noted, the Shatar mortgages and loan documents confirm it is entitled to 

interest. (See Dkts. 1562-2, 1562-3; see also Reply Ex. 11.) Section 506(b) also requires that Shatar 

receive all amounts due under its mortgages because the liquidated value of the Indiana and Yates 

Properties exceed the amount of Shatar’s claim. See 11 U.S.C. § 506(b); see also In re Cella III, 

LLC, 625 B.R. 19, 25–26 (Bankr. E.D. La. 2021) (holding secured creditors are secured and 

entitled to recover interest up to the value of the property); In re Croatan Surf Club, LLC, No. 11-

00194-8-SWH, 2012 Bankr. LEXIS 2369, at *6 (Bankr. E.D.N.C. May 25, 2012) (holding same); 

In re Broomall Printing Corp., 131 B.R. 32, 35–37 (Bankr. D. Md. 1991) (holding same); Liberty 

Nat. Bank & Tr. Co. of Louisville v. George, 70 B.R. 312, 313 (W.D. Ky. 1987) (holding same).  

b. The Receiver Has Not Met His Burden Of Proving That The Ponzi Scheme 
Presumption Applies As To Shatar. 
 

The Receiver improperly assumes the Ponzi scheme presumption applies to trigger the so-

called “netting rule.” See In re Taneja, 2012 Bankr. LEXIS 3554, *14 (Bankr. E.D. Va. July 30, 

2012) (“A party seeking to raise a [Ponzi scheme] presumption has the burden of proving the 

predicate facts that give rise to the presumption.”). Specifically, the Receiver argues the Cohens’ 

operation of a Ponzi scheme “was alleged with specificity by the SEC in its Complaint, and the 

Cohens did not deny the Ponzi scheme having entered into a Consent Judgment.” (Dkt. 1571 at 

15.)  

But the factual circumstances specific to Shatar’s Indiana mortgage undercut the 

applicability of the Ponzi scheme presumption because Shatar never sent Equitybuild any money. 

Instead, Shatar disbursed its lenders’ funds to T2 5450 S Indiana, LLC (an entity unrelated to 

Equitybuild). (See Reply Exs. 7-10). Put differently, Shatar’s lenders’ funds went directly to the 
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prior owner of the Indiana Property, and Shatar is nothing other than a first position lender secured 

by a purchase-money mortgage. Accordingly, because the Indiana mortgage was a purchase-

money mortgage and the Cohens’ consent judgment alone is inadmissible as evidence of a Ponzi 

scheme as to both the Indiana and Yates Properties,13 the application of the Ponzi scheme 

presumption is not established. Therefore, it does not follow that the “netting rule” applies. 

c. In The Alternative, The Court Should Defer Decision On Distribution 
Amounts Until The Resolution Of The Receiver’s Avoidance Claim. 
 

In the alternative, if the Court disagrees with Shatar that Shatar is entitled to its entire 

secured claim under Illinois law, and all items provided for in 11 U.S.C. § 506(b), the Court need 

not and should not decide now what specific amounts to order by way of distribution. The bases 

for the equitable and Ponzi scheme considerations the Receiver urges should limit the priority 

claimants’ recovery substantially overlap with the avoidance claims as disclosed by the Receiver. 

(Dkt. 1537.) But the Receiver only disclosed its intent to pursue an avoidance claim against 

Shatar’s loan—it has not proven a voidable transfer under the Illinois Uniform Fraudulent Transfer 

Act, 740 ILCS 160, as required to trigger the so-called “netting rule.” In fact, the only two 

authorities the Receiver cites to support his argument that netting should apply are both wholly 

focused on analyzing whether netting was appropriate upon proof and application of the applicable 

Uniform Fraudulent Transfer statute for each case. See Scholes v. Lehmann, 56 F.3d 750, 757-58 

(7th Cir. 1995) (analyzing whether netting was appropriate by applying predecessor statute to 

                                                 
13 Consent judgments are not admissible evidence of the allegations stated therein. See, e.g., 
Carpenters Health & Welfare Fund v. The Coca-Cola Co., 2008 U.S. Dist. LEXIS 112503, *14 
(N.D. Ga. Apr. 23, 2008) (a consent judgment “falls squarely into the class of evidence deemed 
inadmissible pursuant to Rule 408”). This rule serves the “high public policy value of encouraging 
entities . . . to settle their disputes with . . . governmental agencies,” and avoids the “chilling effect” 
that “would likely” result from admitting the consent judgment as evidence of wrongdoing by 
private litigants.” Id. at *3. 
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Illinois Uniform Fraudulent Transfer Act, 740 ILCS 160, while also discussing analysis under 

current statute); Donell v. Kowell, 533 F.3d 762 (9th Cir. 2008) (analyzing netting while applying 

California’s Uniform Fraudulent Transfer Act).  

Critically, at the November 16, 2023 hearing the Court agreed to stay any discovery on 

avoidance issues pending resolution of the priority dispute. As a result, the claimants, including 

Shatar, have not yet had an opportunity to pursue discovery relating to the Receiver’ Group 2 

avoidance disclosure, let alone an opportunity to brief the issue for the Court. Accordingly, out of 

fairness to the claimants, Shatar requests that the Court stay briefing on the specific amounts due 

until after the Court has adjudicated priority and avoidance issues, which will ultimately impact 

the distribution amounts, or order such briefing to occur as part of the avoidance briefing when 

that schedule is set. 

CONCLUSION 

For all the above reasons, and those stated in Shatar’s Position Statement (Dkt. 1562), 

Shatar’s mortgage interests in the Indiana and Yates Properties are senior to the mortgage interests 

of the EBF Investor-Lenders as a matter of law. Shatar, on behalf of the lenders listed on the 

mortgages of the Indiana and Yates Properties, 1111 Crest Dr. LLC, Abraham Aaron Ebriani, 

Hamid Esmail, and Farsaa, Inc., and any subsequent assignees including Pakravan Living Trust, 

is therefore entitled to receive the funds liquidated by the Receiver’s sale of the Indiana and Yates 

Properties in the amounts due as specified in its loan documents. (See Dkts. 1562-2, 1562-3; see 

also Reply Ex. 11.)  

Dated: January 10, 2024     Respectfully submitted, 
 

/s/ Andrew R. DeVooght   
Andrew R. DeVooght 
Alexandra J. Schaller  
LOEB & LOEB LLP 
321 N. Clark St., Ste. 2300 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 10, 2024, I electronically filed the foregoing REPLY 

POSITION STATEMENT OF SHATAR CAPITAL PARTNERS with the Clerk of the 

Court using the CM/ECF system which will send notification of such filing to counsel of record, 

and further caused the foregoing to be served upon all members of Claims Group 2 by email to 

the distribution list ebgroup2service@rdaplaw.net.  

. 

/s/ Andrew R. DeVooght   
Andrew R. DeVooght 
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