
 

   

 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

 

UNITED STATES SECURITIES AND 

EXCHANGE COMMISSION, 

 

Plaintiff, 

 

v. 

 

EQUITYBUILD, INC., et al., 

 

Defendants. 

  

 

Case No. 1:18-cv-5587 

 

Hon. Manish S. Shah 

 

Magistrate Judge Young B. Kim 

 

 

 

 

POSITION STATEMENT OF CLAIMANT  

MIDLAND LOAN SERVICES (PROPERTY 52, 310 E 50TH STREET) 

 

Claimant Midland Loan Services, a Division of PNC Bank N.A., as servicer for 

Wilmington Trust, N.A., as Trustee for the Benefit of Corevest American Finance 2017-2 Trust, 

Mortgage Pass Through Certificates (“Midland”), pursuant to Docket Entries 941, 1551, and 1614, 

submits this Position Statement demonstrating that Midland holds a first position, perfected 

security interest in the Group 5 property located at 310 E. 50th Street (“310 E. 50th”).   

RELEVANT FACTUAL BACKGROUND 

Midland is a claimant holding a first position, perfected security interest in 310 E. 50th, as 

the mortgagee of a mortgage recorded with the Cook County Recorder of Deeds on October 5, 

2017. (Exhibit A.) That mortgage secured a loan in the amount of $2,426,250 issued by lender 

Corevest American Finance Lender LLC to borrower EB South Chicago 4 LLC. Id.1 On December 

                                                 

1 This loan was cross-collateralized among seven properties for which EB South Chicago 4 LLC 

was the borrower. The other six properties are in Group 6 (Properties 51 and 53-57). The cross-

collateralization language of the applicable mortgage indicates that Midland is entitled to collect 

the full balance for the entire loan against any one property individually. (See, e.g., Exhibit A at 

§ 7.01(d)(ii) (“Mortgagee shall be entitled to elect to proceed against any or all of the Real 

Property,” defined on page 31 as Properties 51-57).) Accordingly, Midland rejects the Receiver’s 
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18, 2017, Corevest American Finance Lender LLC2 assigned the mortgage to Midland. That 

assignment was recorded on January 24, 2018. (Exhibit B.) Midland is Wilmington Trust’s 

servicer for the 310 E. 50th loan.3 At the time of the assignment of the mortgage, and at all times 

prior to these receivership proceedings, Midland had no knowledge, constructive, actual, or 

otherwise, that Equitybuild or its affiliates were engaged in any fraud or wrongdoing of any kind, 

including in relation to 310 E. 50th. 

There are two individual investor claimants asserting an interest in 310 E. 50th: Kirk Road 

Investments, LLC (“Kirk Road”) and trade creditor Paper Street Realty LLC DBA Rent Ready 

Apartments (“Paper Street”). Kirk Road was not a secured lender. Specifically, Kirk Road’s 

interest arises from a mortgage listing Kirk Road’s principal, Martha Johnson, as the borrower and 

Hard Money Company, LLC, as the secured lender. (Exhibit G.) Hard Money then recorded a 

release of its mortgage before Midland’s assignor recorded its mortgage. (Compare Exhibit A with 

Exhibit H.) Further, Kirk Road was paid in full on this loan. (See Dkt. 1626 at 4, Exhibit 2.) 

Paper Street was not a secured lender, either. Paper Street asserts a claim for maintenance 

repair work on 310 E. 50th, but no lien was recorded against the property for that work. Moreover, 

                                                 

recommendation to provide “allocations” by property. (See Dkt. 1626, Exhibit 6 (“Allocated to 

310 E. 50th,” “Allocated to Property”).) 

Further, in no case is the “allocation” of principal by property less than the segregated 

proceeds reportedly available for distribution in the Group 5 properties, and which the Receiver 

recommends Midland is entitled to receive. The Court therefore need not consider the legal or 

mathematical impact of cross-collateralization at this time, but Midland reserves all rights to seek 

full recovery against any property in each cross-collateralization should it become apparent that 

segregated proceeds are available to do so or on any other ground that becomes apparent to 

Midland during Group 6 proceedings (though the segregated proceeds appear to be less than the 

allocation amounts Midland predicts the Receiver would assign to Group 6 properties as well). 

2 The assignment to Midland occurred through a series of assignments. (See Exhibits C-F.) 

3 For ease of reference, references to “Midland” in this brief are inclusive of Wilmington Trust 

unless otherwise specified.    
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Paper Street submitted a lien waiver at the Receiver’s closing of 310 E. 50th. (See id. at 5, Exhibit 

11 (“Paper Street . . . does waive and release any and all lien or claim or right to a lien . . .”).) 

On March 20, 2024, the Receiver filed his Submission to assist the Court in resolving the 

Group 5 claims asserted against four properties, including 310 E. 50th. (Dkt. 1626.) As to 310 E. 

50th, the Receiver recommends that Midland has priority over the other claimants because 

Midland is the only lender with a secured claim against 310 E. 50th; the other claimants are 

unsecured lenders. (See id.. at 4-5.) For the reasons that follow, Midland agrees with the Receiver’s 

priority recommendation and accepts the Receiver’s proposed distribution for purposes of efficient 

resolution of 310 E. 50th.  

ARGUMENT 

I. Midland, as the Only Secured Claimant, is Entitled to Priority Over Other 

 Claimants. 

 

 Midland as the only claimant with a perfected, secured interest in 310 E. 50th is entitled to 

first priority over unsecured claimants as a matter of law. The priority of parties’ respective 

security interests is a question of law. Travelers Ins. Co. v. First Nat’l Bank, 250 Ill. App. 3d 641, 

644-45 (1st Dist. 1993). Generally, to ensure that a party has a first priority security interest, the 

party’s interest must be first to attach and/or be perfected. See USS-UPI, LLC v. Millenia Prods. 

Grp., Inc., 2023 IL App (3d) 220283-U, ¶ 14. With respect to mortgages, Illinois’ Conveyances 

Act codifies the long-standing rule that a mortgage “becomes effective when it is recorded.” 

Firstmark Standard Life Ins. Co. v. Superior Bank FSB, 271 Ill. App. 3d 435, 439 (1st Dist. 1995) 

(citing 765 ILCS 5/30). Likewise, recording a mortgage creates a mortgage lien in the first 

instance. 735 ILCS 5/15-1301.  

It is well established that “the assignee of the debt, takes the security by the assignment, in 

the same condition, and to the extent it was held by the payee, at the time of the assignment, as a 
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security for the debt assigned, and succeeds under it, to all the rights of the assignor.” Sargent v. 

Howe, 21 Ill. 147, 149-50 (1859) (“There can be no question of the right of the payee or assignee, 

to foreclose a mortgage given to secure the payment . . .”). The holder of a perfected security 

interest has priority over the interests of unsecured creditors. See White v. Funeral Fin. Sys., 2022 

IL App (1st) 201385-U, ¶ 31. 

 Here, Corevest American Finance Lender LLC recorded its mortgage secured by 310 E. 

50th on October 5, 2017, assigned that recorded mortgage to Midland on December 18, 2017, and 

Midland recorded that assignment on January 24, 2018. (Exhibits A, B.) The mortgage assigned 

to Midland was never released and remains of record. Accordingly, Midland as the assignee of the 

recorded mortgage has a perfected security interest in 310 E. 50th. By contrast, the individual 

investors hold only unsecured interests in 310 E. 50th, as described supra. Therefore, Midland 

agrees with the Receiver’s priority recommendation and confirms Midland has the only secured, 

perfected security interest in 310 E. 50th.   

II. Though Midland, as the Only Secured Claimant, is Entitled to Full Satisfaction of its 

 Secured Lien, Midland Accepts the Receiver’s Distribution Recommendation. 

 

Although the Receiver agrees Midland holds a first priority position as to 310 E. 50th as 

the only claimant with a secured interest in the property, he nevertheless contends that Midland’s 

recovery should be limited to the amount of its principal, less certain hold backs. Specifically, the 

Receiver recommends Midland’s recovery should not include any principal held back in reserve, 

or interest and other contract-based fees. (Dkt. 1626, Exhibit 6.) The Receiver argues this Court 

has equitable authority to limit Midland’s recovery in this manner. Midland does not agree with 
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the Receiver on this point. Equity does not authorize the Court to limit Midland’s recovery of its 

secured interest in 310 E. 50th.4    

However, given the limited funds available for distribution, solely for purposes of resolving 

the claims against 310 E. 50th, Midland accepts the Receiver’s distribution recommendation to 

exclude amounts in excess of principal. (See Dkt. 1626 at 10.)  

CONCLUSION 

For the aforementioned reasons, Midland’s assigned mortgage interest in 310 E. 50th is the 

only secured interest in that property and Midland is therefore entitled to priority as a matter of 

law. As the only secured claimant, Midland is further entitled to receive the available funds 

liquidated by the Receiver’s sale of 310 E. 50th.  

Dated: April 10, 2024      Respectfully submitted, 

 

/s/ Andrew R. DeVooght   

Andrew R. DeVooght 

                                                 

4 A secured creditor like Midland is entitled to complete recovery of its secured interest as 

authorized under Illinois law. The notion that the Court may override a secured mortgagee’s rights 

in the name of equity violates the fundamental precept that equity follows law. See, e.g., In re BNT 

Terminals, Inc., 1991 Bankr. LEXIS 421, *20 (Bankr. N.D. Ill. Feb. 21, 1991) (declining to 

reinstate liens “premised upon ‘basic concepts of equity’” because “equity follows law and 

[defendant’s] lawyers have failed to articulate what the basic concepts of equity are that the Court 

should apply.”); see also Proimos v. Fair Automotive Repair, Inc., 808 F.2d 1273, 1275 (7th Cir. 

1987) (considering legal entitlement to an injunction, noting “[e]quity is no longer granted or 

withheld according to the chancellor’s sensibilities and his regard for the uprightness of the 

parties.”). Further, at least one Special Master’s recommendation (adopted in full by the court) has 

explicitly considered whether the law permits a court to ignore or override state law entitlements, 

including the right to interest, in the name of equity in the context of a receivership. In re Real 

Prop. Located at [Redacted] Jupiter Drive, confirms courts do not have such broad authority. No. 

2:05-CV-01013-DB, 2007 WL 7652383, 2007 U.S. Dist. LEXIS 65276, *10 (Utah D. Ct. Jun. 7, 

2007) (“It is well established that a ‘receiver appointed by a federal court takes [a] property subject 

to all liens, priorities or privileges existing or accruing under the laws of the State.”) (quoting 

Marshall v. New York, 254 U.S. 380, 385 (1920)). Similarly, though not applicable here given the 

limited funds available for distribution, the Receiver has not met his burden of proof that the Ponzi 

scheme presumption applies to Midland’s loan such that the “netting rule” would apply to limit 

recovery of Midland’s principal. See SEC v. Mgmt. Solutions, Inc., 2013 U.S. Dist. LEXIS 12027 

(D. Utah Aug. 22, 2013). 
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Alexandra J. Schaller  

LOEB & LOEB LLP 

321 N. Clark St., Ste. 2300 

Chicago, IL 60654 

Telephone: (312) 464-3100 

Facsimile: (312) 464-3111 

adevooght@loeb.com  

aschaller@loeb.com  

 

Edward S. Weil  

Todd Gale 

Brett J. Natarelli 

DYKEMA GOSSETT PLLC 

10 South Wacker Drive, Ste. 2300  

Chicago, IL 60606 

Telephone: (312) 876-1700 

Facsimile: (888) 828-6441  

eweil@dykema.com 

tgale@dykema.com 

bnatarelli@dykema.com 

 

 

Attorneys for Claimant Midland Loan 

Services, a Division of PNC Bank N.A., as 

servicer for Wilmington Trust, N.A., as 

Trustee for the Benefit of Corevest 

American Finance 2017-2 Trust, Mortgage 

Pass Through Certificates 
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