
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

UNITED ST ATES SECURITIES AND 
EXCHANGE COMMISSION, 

Plaintiff, 
V. 

EQUITYBUILD, INC., EQUITYBUILD 
FINANCE, LLC, JEROME H. COHEN, and 
SHAUN D. COHEN 

Defendants. 

Case No. 1: 18-cv-5587 

Hon. John Z. Lee 

Magistrate Judge Young B. Kim 

CERTAIN LENDERS' SUBMISSION IN 
FURTHERANCE OF THEIR CONSOLIDATED MOTION 
TO AMEND MAY 2, 2019 MEMORANDUM AND ORDER 

Certain lenders or mortgagees ("Mortgagees"), as identified in the Consolidated Motion To 

Amend May 2, 2019 Memorandum Opinion and Order (R. 418) ("Motion to Amend"), submit 

the attached redline version of the Terms and Conditions for the Sealed Bid Public Sale of Real 

Estate (R. 415, Ex. A), pursuant to the Court's Order dated June 20, 2019 (R. 423). Attached as 

Ex. A is the redline proposed Terms and Conditions regarding paragraph 11, entitled "Special 

Rules Regarding Credit Bids." As set forth in the Motion to Amend, the first step requires that 

the amount due each Mortgagee must be determined before a Mortgagee can exercise its right 

under Illinois Law to credit bid. 

\ 

4835-7516-9691 v.1 

Case: 1:18-cv-05587 Document #: 430 Filed: 06/28/19 Page 1 of 4 PageID #:6542



Dated: June 28, 2019 
Respectfully submitted, 

Isl Jill L. Nicholson 
Jill Nicholson Gnicholson@foley.com) 
Andrew T. McClain (amcclain@foley.com) 
Foley & Lardner LLP 
321 N. Clark St., Ste. 2800 
Chicago, IL 60654 
Ph: (312) 832-4500 
Fax: (312) 644-7528 
Counsel for Citibank N.A., as Trustee for 
the Registered Holders of Wells Fargo 
Commercial Mortgage Securities, Inc., 
Multifamily Mortgage Pass-Through 
Certificates, Series 2018-5848; U.S. Bank 
National Association, as Trustee for the 
Registered Holders of J.P. Morgan Chase 
Commercial Mortgage Securities Corp., 
Multifamily Mortgage Pass-Through 
Certificates, Series 2017-5830; U.S. Bank 
National Association, as Trustee for the 
Registered Holders of J.P. Morgan Chase 
Commercial Mortgage Securities Corp., 
Multifamily Mortgage Pass-Through 
Certificates, Series 2017-5841;U.S. Bank 
National Association, as Trustee for the 
Registered Holders of J.P. Morgan Chase 
Commercial Mortgage Securities Corp., 
Multifamily Mortgage Pass-Through 
Certificates, Series 2018-5850; Wilmington 
Trust, National Association, as Trustee for 
the Registered Holders of Wells Fargo 
Commercial Mortgage Trust 2014-LC16,· 
Commercial Mortgage Pass-Through 
Certificates, Series 2014-LC16; and Fannie Mae 

/s/ James P. Sullivan 
James P. Sullivan 
(j sulliva@chapman.com) 
Chapman and Cutler LLP 
111 West Monroe Street 
Chicago, IL 60603 
Ph: (312)845-3445 
Fax: (312)516-1445 
Counsel for BMO Harris Bank NA. 

ls/Mark S. Landman 
Mark S. Landman (mlandman@lcbf.com) 
Landman Corsi Ballaine & Ford P.C. 
120 Broadway, 13th Floor 
New York, NY 10271 
Ph: (212) 238-4800 
Fax: (212) 238-4848 
Counsel for Freddie Mac 

Isl Jeffrey D. Pilgrim 
Jeffrey D. Pilgrim Gpilgrim@pilgrimchristakis.com) 
Jennifer L. Majewski 
Gmajewski@pilgrimchristakis.com) 
Pilgrim Christakis LLP 
321 N. Clark St., 26th Floor 
Chicago, IL 60654 
Ph: (312) 939-0953 
Fax: (312) 939-0983 
Counsel for Freddie Mac 

Isl Thomas B. Fullerton 
Thomas B. Fullerton 
(thomas.fullerton@akerman.com) 
AkermanLLP 
71 S. Wacker Drive, 47th Floor 
Chicago, IL 60606 
Ph: (312) 634-5700 
Fax: (312) 424-1900 
Counsel for Midland Loan Services, 
a Division of PNC Bank, National 
Association 

/s/ James M. Crowley 
James M. Crowley 
(jcrowley@plunkettcooney.com) 
Plunkett Cooney, PC 
221 N. LaSalle Street, Ste. 1550 
Chicago, IL 60601 
Ph: (312) 970-3410 
Fax: (248) 901-4040 
Counsel for UBS AG 
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Isl Joseph R. Sgroi 
Joseph R. Sgroi (jsgroi@honigman.com) 
Scott B. Kitei (skitei@honigman.com) 
Honigman LLP 
2290 First National Building 
660 Woodward A venue 
Detroit, MI 48226-3506 
Ph: (313) 465-7570 
Fax: (313) 465-7571 
Counsel for BC57, LLC 
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CERTIFICATE OF SERVICE 

I hereby certify that on June 28, 2019, I provided service of the foregoing Certain 
Lenders' Submission In Furtherance Of Their Consolidated Motion To Amend May 2, 
2019 Memorandum and Order, via ECF filing to all counsel of record, and via electronic 
mail or U.S. mail to the following individuals and entities: 

Jerome and Patricia Cohen 
1050 8th Avenue N. 
Naples, FL 34102 
jerryc@reagan.com 
Defendant 

First Bank 
Client Contact Center 
600 James S. McDonnell Blvd. 
St. Louis, MO 63042 

Isl Mark S. Landman 
Mark S. Landman (mlandman@lcbf.com) 
Landman Corsi Ballaine & Ford P.C. 
120 Broadway, 13th Floor 
New York, NY 10271 
Ph: (212) 238-4800 
Fax: (212) 238-4848 
Counsel for Freddie Mac 
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Ex.A 

Sealed Bid Public Sale of Real Estate 
Terms and Conditions 

Property: [ ] (the "Property") 

Description: [ _ 

Scheduled Tour Dates: [ _ 

Offer Due Date: [ _ 

I. Seller: The Property is being sold by the Receiver for the Equity Build Receivership Estate 
(the "Seller") created by that certain Order Appointing Receiver dated August 17, 20 I 8, 
and entered in the action styled U.S. Securities and Exchange Commission v. Equitylluild, 
lnc., et al.. Civil Action No. I: I 8-cv-05587. in the United States District Court for the 
Northern District of Illinois. Eastern Division (the "Receivership Court"). The 
Receivership Estate includes the ownership and control of[ .] 

2. Offers: Good faith offers may be made on a cash basis or subject to a financing contingency, 
in the latter case by completing Rider A to the form Purchase And Sale Agreement to be 
supplied by the Seller, accompanied by a proof of funds. A good faith offer may also be 
submitted by credit bid in accordance with Paragraph I I, below. All offers shall be 
delivered to Jeffrey Baasch ("Broker"), SYN Commercial Real Estate, 940 West Adams, 
Suite 200, Chicago. IL 60607,jeffrey.baasch@svn.com, by no later than 5:00 p.m. CST on 
[ ] (other than offers submitted by credit bid in accordance with Paragraph 11, 
which shall be submitted as set forth in Paragraph 11). Offers must be transmitted to the 
Broker by e-mail or enclosed in a sealed envelope and delivered by U.S. mail, by nationally 
recognized overnight courier, or by hand. Untimely and non-conforming offers may be 
rejected at the sole discretion of the Broker. The Seller strongly recommends that 
prospective purchasers pre-qualify for financing prior to submitting an Offer. No liability 
shall attach to Seller. Broker, or any other party for failure to receive or open any Offer. 

3. Best and Final: Although bidders are encouraged to submit their best offer, at the Seller's 
sole discretion. a best and final round or rounds may be conducted. In that event, the Seller 
will select the most competitive bids and the corresponding bidders will be invited to 
participate in the best and final round or rounds to be conducted by the Broker. The best 
and final bidding process will be conducted by telephone and email. 

4. Earnest Money Deposit: The winning bidder, if not a credit bidder, will be required to 
make an earnest money deposit in an amount equal to ten percent (10%) of the purchase 
price by wiring the funds to the designated title company within three (3) business days after 
acceptance of the Purchase and Sale Agreement. The earnest money deposit shall become 
non-refundable at the expiration of the due diligence period (see Paragraph 6 below) and 
applied toward the purchase price at closing. 

5. Property Tours: Property tours will be available to all bidders at scheduled times, and the 
Property may also be shown by appointment. Prospective bidders will be provided a set of 
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bid materials, although the accuracy of the information contained in the bid materials cannot 
be guaranteed, and prospective bidders are therefore encouraged to complete any desired 
and non-invasive due diligence at their own expense. 

6. Due Diligence: The winning bidder will be entitled to conduct a second due diligence 
review of the Property within ten days following acceptance of its offer and prior to closing. 

7. As-Is Sale: The Property is being sold "as-is," with all faults, as of the closing date. Neither 
the Seller, the Broker, nor any of their respective agents, contractors, attorneys, officers, 
or directors ("Agents") makes any representation or warranty with respect to the physical 
condition of the Property, nor any of the personalty, fixtures, machinery, or equipment 
located thereon, including any warranty of merchantability or fitness for a particular 
purpose, or any type of other warranty, express or implied. The Seller, the Broker, and their 
Agents specifically disclaim any warranty, guaranty, or representation. oral or written, past 
or present, express or implied, concerning the physical condition of the Property or any of 
the personalty, fixtures, machinery, or equipment located thereon. Neither the Seller, the 
Broker, nor any of their respective agents possesses any authority to make any oral or 
written representation regarding the condition of the Property or its contents, other than as 
may be set forth in the Purchase and Sale Contract, and no bidder may rely upon any such 
oral or written representation. The bidders shall conduct their own independent physical 
inspections of the Property and its contents, shall be charged with full knowledge of all 
documents made available for inspection, and shall submit offers based solely upon their 
own independent judgment and conclusions and not in reliance on any information 
provided by the Seller, the Broker, or their respective Agents. 

8. Broker Participation Invited: A cooperating commission will be paid to a qualified, licensed 
real estate broker that procures the bidder who closes on the Property, provided that (I) said 
cooperating real estate broker is not prohibited by law from being paid such commission 
and, additionally, is not a principal or affiliate of the bidder and (2) no commission shall be 
considered earned or payable unless the broker registers its client on the Buyer Broker 
Registration form prior to the client's submission of a bid. Oral registrations will not be 
accepted. Under no circumstances shall any commission be paid if the sale does not close. 

9. Closing: The closing shall be held within fifteen ( I 5) days after the Receivership Court 
grants the Receiver's motion to approve the sale, which motion will be filed as soon as 
practicable following the Seller's acceptance of the contract submitted by the winning bidder. 
The Property will be conveyed by receiver's deed, subject to any and all covenants, 
conditions, and restrictions of record, apparent and actual public utility easements, building 
lines. if any, encroachments of a minor nature that can be insured over by the purchaser, 
real estate taxes not yet due and payable, housing court proceedings, building code 
violations and administrative proceedings, and acts suffered or permitted by the grantee. 

I 0. Other Terms and Conditions: 

a) The Closing shall remain subject to the approval of the Receivership Court. 

b) The Seller and the Broker reserve the right, in their sole and absolute discretion, to 
postpone or cancel the Sealed-Bid Public Sale of Real Estate with or without notice 
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but Seller and the Broker may not modify these Terms and Conditions prior to the 
submission of bids absent approval of the Court. To the extent of any conflict 
between these terms and conditions and the Purchase and Sale Agreement, the terms 
of the Purchase and Sale Agreement shall control. 

c) These terms and conditions do not create any legal obligation on the part of the 
Seller or the Broker. If the sale fails to comply with any of these terms and 
conditions for any reason, the Seller and the Broker shall have no liability to any 
unsuccessful bidder. 

11. Special Rules Regarding Credit Bids: In order for a lender to exercise its right to submit 
a credit bid. the amount due each lender must be determined prior to any property being 
offered for sale pursuant to these terms and conditions. A lender claiming a secured 
interest in property subject to the Court's approved bid process (a "Credit Bid Lender") is 
advised that it will be required to pay, at closing, all closing costs approved by the Court, 
which may, subject to the Court's ruling, include. costs customa1ily payable by lenders in a 
foreclosure sale., Each Credit Bid Lender shall .convey its credit bid along with ,an 
explanation regarding the computation of the alleged payoff amount as of the date of , 
submission of the credit bid (specifically itemizing principal, contract interest, default rate 
interest, fees, penalties, or other charges) if the credit bid includes an amount other than a 
portion of the principal then due to the Credit Bid Lender. Jhe Receiver .will advise the 
Credit Bid Lender as to the amount of the highest offer received through the sealed bid 
process, The Receiver will then allow the Credit Bid Lender to submit a credit bid, which 
must be at least 2% higher than the highest offer the Receiver has received through the 
sealed bid process. If a credit bid is submitted, the Receiver shall offer other bidders the 
opportunity to improve their bids, provided such new bids exceed the credit bid by at least 1,, 
2%. The process will continue until either the Credit Bid Lender does not submit a credit 
bid above the highest offer received or another bidder does not outbid the £redit )!id 
Lender. ,Additional details governing the terms and conditions of credit bids. including a 
good-faith estimate of the Seller's expenses at closing, will be made available by the ' 
Receiver upon request. A Credit Bid Lender shall not be required to acquire title to the 
property subject to the credit bid in its own name, but, instead, in its discretion, shall have 
the right to assign its right to title pursuant to the credit bid to a third party, related or 
unrelated, prior to or in conjunction with any closing. 
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Deleted: but not be limited to. title insurance premiums. 
applicable transfer taxes. the survey invoice. property 
management fees accrued through the closing. due and 
unpaid real estate taxes. escrow fees. brokerage 
commissions. unpaid utilities. title commitment update 
fees, gap insurance premiums. State of Illinois policy fees. 
extended coverage premiums. the costs of closing 
protection coverage, all other expenses required to be paid 
by the Seller at closing. all amounts advanced for the 
benefit of the Property which are required to be 
reimbursed and/or any amount required to discharge any 
Receiver's lien 

Deleted: use the Purchase and Sale Agreement to 

Deleted: offer (modifying such form and/or adding one or 
more riders as to make clear the terms of the offer). and 

' 
shall submit along with its offer 

Deleted: A Credit Bid Lender must provide its request to 
be informed of the highest bid and to participate as a 
Credit Bid Lenderto Broker. no later than the date for 
offers set forth in Paragraph 2. By requesting such 

' information. a Credit Bid Lender is not obligated to make 
' a credit bid. If such request has been made. t ,. 

Deleted: and/or Broker 

.J 
Deleted: after completion of the process set forth in 
Paragraph 2 

Deleted:. to Broker 

Deleted: highest c 

Deleted: b 

Deleted: In the event that a Credit Bid Lender is selected 
as the winning bidder. the Credit Bid Lender will be 
required under certain circumstances established by the 
Receivership Court. as a condition of closing, to post an 
irrevocable letter of credit in the amount of the bid (minus 
any and all Court approved sale-related expenses) or such 
other amount as the Receivership Court shall determine. 
with time being of the essence. 
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